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1. Contingent Remainder; parricULAR ESTATE: DEVISE TO CHIL- 
DREN TO BE ALIVE AT A FUTURE TIME. A testator devised all his prop- 
erty to his wife, ‘‘ to hold at her will and pleasure during her natural 
life or widowhood. And, at the death or marriage of my said wife, 
it is my will, that all my estate heretofore bequeathed shall be 
equally divided between my children that are alive, or their bodily 
children, to-wit: (naming them;) in equal share or proportion. | 
And it is my will and pleasure that my said wife has the pleasure, 
and is permitted, to give to any of my children property toward 
their portion when they arrive at age, by having the same valued 
and taking their receipt for the same as so much toward their por- 
tion of my estate.” eld, that the children intended were such as 
should be alive at the death or re-marriage of the widow, and not 
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such as were alive at the time the will was made, and the estate de- 
vised to the children was, therefore, a contingent remainder. Held, 
also, that the power conferred upon the widow of giving to any of 
the children property toward their portion, when they should arrive 
at age, did not affect the character of the children’s estate, since it 
was altogether optional with her whether she would exercise it, and 
it had nothing to do with the ultimate division of the property. 





2. ———. A contingent remainder is not a descendible interest. 


Appeal from Cape Girardeau Circuit Court.—Hon. D. L. 
Hawkins, Judge. 


REVERSED. 


Ejectment by Lydia DeLassus, claiming as heir of 
William A. DeLassus, her deceased son, against Robert F. 
Gatewood. 


Wilson Cramer for appellant. 


The fact thet the persons named in the will as children 
of the testator were his only children, conclusively shows 
that the words “ that are alive” do not refer to the time 
of the making of the will, and that these words, and those 
immediately following, “or their bodily children” were 
not intended to distinguish between those of the testator’s 
children that were then living, or their bodily children, 
and the bodily heirs of such children as had previously 
died. These words clearly indicate that the testator con- 
templated, at the time, that future events should determine 
between what parties his estate should be divided. Hence, 
we conclude that the estate was to be distributed between 
those of his children, or their bodily children, if any should 
die leaving such, that were living at the death of the tes- 
tator’s widow. 

If this construction is correct, then the remainder is 
contingent, since it was uncertain whether any of the 
children named, or any of their issue would survive the 
tenant for life. Jones v. Waters, 17 Mo. 587; Aubuchon v. 
Bender, 44 Mo. 566; £mison v. Whittlesey, 55 Mo. 258; 1 
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Blackst., book 2, p. 170; 4 Kent’s Com., (12 Ed.) 206, et 
seq; 1 Hilliard on Real Prop., (2 Ed.) 501, § 3; 2 Wash- 
burn on Real Prop., (3 Ed.) 519, e¢ seg. The remainder 
being contingent and Felix M. DeLassus, the husband of 
plaintiff, and William A. DeLassus, their son, having died 
before the tenant for life, there was no descendible interest 
in them which could pass to the plaintiff. Bingham on 
Descents, 222, 232. The provision of the will authorizing 
the widow of the testator to make advancements to his 
children, does not militate against the position here assumed. 
It simply gives a power, and in no manner affects the de- 
vise itself. 





J. Perry Johnson for respondent. 


The will created in the widow a life estate, and in all 
the children named a vested remainder, and the fee in all 
the real estate of which Ceran E. DeLassus died seized 
vested in his eleven children, as tenants in common, imme- 
diately on the death of their said father, subject only to the 
life estate, or, in other words, a present estate with the 
right of possession and enjoyment postponed until the 
death of the tenant for life. Wag. Stat., p. 1351, § 6; 
Tesson v. Newman, 62 Mo. 201; Wigram on Wills, 58, 310; 
McKinstry v. Sanders, 2 Thomp. & Cook (N. Y.) 191; 4 
Kent Comm. 198, 203, 206; Moore v. Lyons, 25 Wend. 119 ; 
Bond’s Appeal Case, 31 Conn. 183; Gregory v. Cowgill, 19 
Mo. 415; Manice v. Manice,43 N. Y.368; Aldrich v. Weed, 
5 Thomp. & Cook (N. Y. Sup. Ct. Rep.) 105; Robertson v. 
Hillman, 5 N. Y. Sup. Ct. Rep. 535; Campbell v. Rawdon, 
18 N. Y. 412; Mowatt v. Carow,7 Paige (N. Y.) 828; Hays 
v. Gourley, 8N. Y. Sup. Ct. 38; Austin v. Bristol, 40 Conn. 
120; s.¢c., 16 Am. Rep. 28; Ackerman v. Gorton, 13 N. Y. 
Sup. Ct. 301; Young v. Langbein, 14 N. Y. Sup. Ct. Rep. 
151; Livingston v. Greene, 52 N. Y. 118; Williamson v. 
Field, 2 Sandf. Ch. 533; Burleigh v. Clough, 52 N. H. 267; 
Hannan v. Osborn, 4 Paige 336; Everitt v. Everitt, 29 N.Y. 
75; Hoxie v. Hoxie, 7 Paige, 187; 2 Washburn Real Prop- 
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erty (2 Ed.) 228; Eldridge v. Eldridge, 9 Cush. 516 ; Bridge- 
water v. Gordon, 2 Sneed (Tenn.) 5; Manderson v. Lukens, 
23 Penn. St. 31; Rives v. Frizzle, 8 Ired. Eq. 237; Johnson 
v. Valentine, 4 Sand. (N. Y.) 36; Smith’s Appeal, 23 Penn. 
St. 9; Biddle’s Appeal, 69 Penn. St. 190; Chinn v. Keith, 
4 T. & C. (N. Y.) 126; 1 Hun 589; Moore v. Littel, 41 
N. Y. 66; Johnson v. Valentine, 4 Sand. 37; Rose v. Hill, 3 
Burr. 1881; Converse v. Kellogg, 7 Barb. 590; Cruise’s Dig., 
16, chap. 1, § 86, note; Doe v. Provoost,4 John. 61; Crox- 
all v. Shererd, 5 Wall. 268; Ives r. Legge, 3 T. R. 488; 
Doe v. Perryn, 3 T. R. 484; Lantz v. Trusler, 37 Pa. St. 482 ; 
Sweet v. Chase, 2 N. Y. 73; Gilman v. Reddington, 24 N.Y. 
10. The courts never construe a remainder to be contin- 
gent when it can be taken to be vested. Doe v. Provost, 4 
John. 64; 4 Sandf. 43, 44; Boraston’s Case, 3 Coke, 19; 
Goodltitle v. Whitby, 1 Burr. 228; Wrightson v. MaCaulay, 14 
M. & W. 230. If there could be any doubt as to the mean- 
ing of the will as to the vesting of the estate, it seems to 
be entirely removed when we examine the will tarther, 
where the testator directs that his wife may “give to any 
of my children property toward their portion when they 
arrive at age.” Were this a contingent remainder, they 
could have no portion until the contingency had happened. 


Suerwoop, C. J.—This action, ejectment, was tried 
upon the following agreed statement of facts : 

First. That Ceran E. DeLassus died testate previous 
to the 5th day of May, A. D. 1857, seized and owner of a 
large quantity of land, of which the land described in 
plaintiff’s petition in this cause forms a part. 

Second. That, at the time of his death, the said Ceran 
E. DeLassus left him surviving Eleanor DeLassus, his 
widow, and Mary E. Picou, Joseph E. DeLassus, Francis 
C. DeLassus, Leon E. DeLassus, Cammille J. D. DeLas- 
sus, Felix M. DeLassus, Elie M. DeLassus, Mina J. DeLas- 
sus, Mary J. DeLassus, Adolph DeLassus and Marin Z. 
DeLassus, his only children. 

Third. That the said Ceran E. DeLassus, at the time 
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of his death, left a last will and testament, which was, on 
the 5th day of May, A. D. 1857, duly admitted to probate 
in the county court of Perry county, State of Missouri, of 
which will and testament the following is a true copy, to 
wit: I, Ceran E. DeLassus, of Perry county, in the State 
of Missouri, do hereby make and publish this, my last will 
and testament, as follows, to wit: First. I desire that my 
funeral expenses and all my other debts be paid, without 
the expense or trouble of having them classed and allowed 
in court, if my executrix should know them to be just. 
Second. I will and bequeath unto my dearly beloved wife, 
Eleanor DeLassus, all my property, both real and personal, 
goods and chattels, moneys and effects, debts due and be- 
coming due, books, papers and accounts of every descrip- 
tion, to have and to hold at her will and pleasure during 
her natural life or widowhood. And, at the death or mar- 
riage of my said wife, it is my will that all my estate here- 
tofore bequeathed shall be equally divided between my 
children that are alive, or their bodily children, to wit : 
Mary C. Picou, Joseph L. DeLassus, Francis C. DeLassus, 
Leon E. DeLassus, Cammille J. D. DeLassus, Felix M. 
DeLassus, Elie M. DeLassus, Mary J. DeLassus, Adolph 
DeLassus, Mina J. DeLassus and Marin Z. DeLassus, in 
equal share or proportion. And it is my will and pleasure 
that my said wife has the pleasure and is permitted to give 
to any of my children property toward their portion when 
they arrive at age, by having the same valued, and taking 
their receipt for the same, as so much toward their portion 
of my estate. It is my bequest that, should my said wife 
intermarry, that she take, as her portion, what the laws of 
the State of Missouri will allow her, and no more. And, 
lastly, [ hereby nominate and appoint my said wife, Eleanor 
DeLassus, executrix of this my last will and testament, 
hereby revoking all former wills by me made. In testi- 
mony whereof, I have hereunto set my hand and seal, this 
26th day of March, A. D. 1856. 
Attested, ete. C. E. DeLassvus. (Seal.) 
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Fourth. That on the 7th day of October, 1872, the 
said Felix M. DeLassus and Lydia DeLassus, the plaintiff 
in the case, were duly and lawfully married, and lived to- 
gether as husband and wife until the death of the said 
Felix M. DeLassus. 

Fitth. That on the 7th day of June, 1878, William 
A. DeLassus, son of the said Felix M. DeLassus and Lydia 
DeLassus, the plaintiff herein, was born. 

Sixth. That on the 12th day of July, 1873, the said 
Felix M. DeLassus died, intestate, leaving his son, William 
A. DeLassus, his only child, and his widow, the said Lydia 
DeLaasus, him surviving. 

Seventh. That on the 10th day of March, 1874, the 
said William A. DeLassus died intestate, leaving his mother, 
the said Lydia DeLassus, him surviving. 

Eighth. That the said Eleanor DeLassus never mar- 
ried after the death of Ceran E. DeLassus, and on the 21st 
day of September, 1874, died intestate. 

The learned author of a work on descents, says: “A 
contingent remainder is that part of an estate in fee be- 
1. CONTINGENT RE- stowed conditionally upon one of two or 


MAINDER: partic- 


ular estate; & more persons, Which one is not certain ; the 


to be alive at @ rest of which is bestowed definitely upon 
some other person or persons named. The part not thus 
definitely disposed of to some particular person or persons, 
is provided to go to some other person or persons of two 
or more named, which of the two or more is left uncertain, 
and is to be fixed and made certain by succeeding events. 
The remainder itself is certain, but the person who is to 
have it is uncertain until it is determined by the events 
named.” Bingham on Descents, 125. Chancellor Kent 
says that the definition (of a contingent remainder) in the 
New York Revised Statutes, volume 1, p. 723, section 138, is 
brief and precise. A remainder, says the statute, is con- 
tingent, whilst the person to whom, or the event upon 
which it is limited to take effect, remains uncertain. 2 
Keut 208, note. Blackstone divides contingent remainders 
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into two kinds: ‘ Where the estate in remainder is lim- 
ited to take effect, either to a dubious and uncertain person, 
or upon a dubious and uncertain event.” 2 Black. Com., 
169. This definition corresponds with that of Fearne, and 
fulls within his fourth class of contingent remainders. 1 
Fearne 9. I have been thus particular in the citation of 
text-books, since it is agreed that the right of the plaintiff 
to maintain her action depends upon whether the will in 
question created a vested or a contingent remainder in 
those who were to take upon the marriage or death of the 
widow. 

In a case decided a few years since in Massachusetts, 
the will was as follows: “I give, devise and bequeath to 
my present wife, Julia Ludington, all my estate, real, per- 
sonal and mixed, to and for the uses and trusts following, 
to-wit: {n trust to use and enjoy the same as she now 
does, she taking care of and maintaining my children, so 
far as the same will maintain them during the period of her 
widowhood, and at her decease or marriage, then further 
in trust to divide the same equally to and among such of 
my children as shall then be living, share and share alike. 
The names of my said children are: George C., Ann L., 
Lucey M., Francis A. and Caroline E., to them and to their 
heirs and assigns forever.” The widow survived unmar- 
ried, and signed the deed, as did all the children named in 
the will except Ann L., who died some years after the tes- 
tator, leaving one child, Lucy C. Hapgood, who was born 
a few weeks before the testator’s death. If Lucy C. had 
any interest in the premises, judgment was to be for the 
plaintiff, otherwise for the defendants. Gray, Justice, says: 
“The devise at the death or marriage of the widow ‘to 
and among such of my children as shall then be living, 
share and share alike,’ gives a contingent remainder to 
such of the children as shall be living when the coutin- 
gency of such death or marriage happens. In the next 
clause the testator gives the names of said children, that 
is, all those already described as ‘ my children,’ for he could 
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not foretell which of them would be living at a future 
time; and this clause does not extend the eftect of the 
previous one, by which such of them only as shall be liv- 
ing upon the happening of the contingency, are to take. 
The further words, ‘to them and their heirs and assigns 
forever,’ do not describe the devisees, but the quantity of 
their estate; or in other words, merely show that the estate 
to be taken by virtue of the previous words is an estate in 
fee. The daughter who died after the testator and before 
his widow, therefore, took no estate, and none passed to 
her child.” Thompson v. Ludington, 104 Mass. 193. 

So, also, in Olney v. Hull, 21 Pick. 311, referred to in 
the case just cited, the use of his real estate during wid- 
owhood, was devised to the wife of the testator, and then 
this clause was added: “Should my wife marry or die, 
the land then shall be equally divided among my surviving 
sons,” &c. And it was held that the remainder to the sons 
was contingent, until the marriage or death of the widow, 
and that upon her death the estate vested in a son who was 
then living, to the exclusion of the heirs of another son 
who died before the widow but after the death of the tes- 
tator, Morton, Justice, observing: ‘ He says, ‘should my 
wife marry or die, the land then shall be equal divided 
among my surviving sons.’ The time when the estate was 
to be divided among the sons, is certain and definite. It 
was when the intermediate estate terminated at the death 
or marriage of the tenant. Among whom was it to be 
divided? Not those who survived any prior event, not 
those who: survived the-father, but those surviving that 
particular event, those surviving the death or marriage of 
the widow.” 

In Emison v. Whittlesey, 55 Mo. 254, a similar adjudi- 
cation was made. Mr. Justice Napton speaking for the 
court, said: “This was a conveyance to the mother, and 
upon her death the remainder was conveyed to her chil- 
dren who survived her, and the children of such of her 
children as were dead at her decease. At the time of the 
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deed it was impossible to say that any one was in existence 
who would take the remainder. No one could tell that 
any of the children would survive the mother. It was, 
therefore, a contingent remainder.” Among the authori- 
ties cited in the last named case, and in support of the 
doctrine there announced, was that of Jones v. Waters, 17 
Mo. 589. .There the land was devised by the testator to 
his wife for and during her natural life, and after her death 
to descend to her children by him, equally share and share 
alike, and it was held that this created a vested remainder 
in the children, and that one of the sons who pre-deceased 
his mother, had an interest in the estate devised which was 
subject to sale. There were several children of the mar- 
riage at the time of the execution of the will and the death 
of the testator. But in delivering the opinion of the court 
in that case, Judge Gamble drew the distinction between 
that class of cases and one like the preseut, for he is care- 
ful to say: “Here the devisees in remainder are ascer- 
tained by the will; and they are to have the enjoyment of 
the estate as soon as the estate for life ends. The devise 
of the remainder is not to such of the children as may be 
alive at the death of the mother, but to all the children of! 
the marriage. There is no event or contingency interposed 
between the death of the mother and the enjoyment of the 
estate by the persons in remainder, but immediately on her 
death it descends to them. The law favors vested estates, 
and no remainder will be construed to be contingent which 
may consistently with the intention be deemed vested.” 
The clear intimation in that case is, that if the devise of 
the remainder had been to such of the children as should 
be alive at the death of the mother, then the remainder 
would have been contingent. Taking this view of that 
case, it is not at variance with the Massachusetts cases 
already cited. In Aubuchon v. Bender, 44 Mo. 560, it was 
held that where there was a covenant to stand seized for 
the use of the covenanter during his life, and after his 
death his title was to vest in his five children who were 
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named, there the children took a vested remainder, but 
that the remainder would have been contingent had the 
words respecting the children been added, “as shall be 
living at the time of his death.” 

Let us apply in the present instance, the principle to 
be deduced from the foregoing authorities and cases cited. 
Here the testator says: I give and bequeath unto my be- 
loved wife, Eleanor DeLassus, all my property, &c., &c., to 
have and to hold at her will and pleasure during her nat- 
ural life or widowhood. And, at the death or marriage of 
my said wife, it is my will, that all my estate, heretofore 
bequeathed, shall be equally divided between my children 
that are alive, or their bodily children, to-wit: (naming 
the children,) in equal share or proportion. 

The question at once arises, to what period of time do 
the words “ that are alive” refer? Obviously I think, to 
the death or marriage of the wife, and I am of this opin- 
ion for these reasons: One, That the will speaks from 
the death of the testator, and not from the time of its execu- 
tion. Others, That it wou'd be most unreasonable to sup- 
pose that the testator having mentioned his children by 
name did not know that they were then alive. And yet, 
we must indulge such unreasonable supposition, if those 
words are to be referred to the time the will was executed, 
and not to a future period when the death or marriage 
should occur. If those words refer to the time the will 
was being drawn, then they are absolutely meaningless, 
and utterly destitute of any intelligent expression. If on 
the contrary, we judge them to refer to the future event 
of either death or marriage, they become at once signifi- 
cant. And it would seem beyond question, both from the 
grammatical construction of the sentence, as well as from 
other considerations already adverted to, that those words 
can be referred o1 ly to the event in the future which was 
to cause the termination of the particular estate, and the 
commencement of that in remainder. When is the estate 
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to be divided? At the death or marriage, &c. Among 
whom divided? The children “that are alive,” or their 
bodily children. Alive when? When the division of the 
estate is to occur. It appears very plain that the above are 
the only answers that‘can with any show of reason be re- 
turned to the foregoing questions. If this be true, then 
the will under consideration is to be held as bearing the 
same meaning as if the words composing it were transposed 
and it read thus: It is my will that all my estate hereto- 
fore bequeathed, shall, at the death or marriage of my said 
wife, be equally divided between my children that are alive, 
or their bodily children. If these views are correct, if the 
words “ that are alive” refer to the future, refer to the time 
when the particular estate was to cease, and the estate in 
remainder was to take effect, then it must needs follow 
that those words are the legal equivalents of “then living ;” 
in which case they come within the rule of the authorities 
already quoted, and the remainder created by the will must 
be held a contingent, and not a vested one; for until the 
death or marriage of the tenant of the particular estate it 
was impossible to ascertain who of the children of the tes- 
tator, or their bodily children, would be alive to take in 
remainder. 

The conclusion just announced is not affected by rea- 
son of the fact that the widow was permitted in her dis- 
cretion, to give to any of the children property toward their 
portion when they should arrive at age, since, by the terms 
employed, it was altogether optional with the widow 
whether she should exercise the power thus conferred or 
not, and had nothing to do with the ultimate division of 
the testator’s estate. In Olney v. Hull, supra, it was pro- 
vided that each son should, on coming into possession, pay 
$60 to the daughters of the testator, but this was held not 
to alter the nature of the interest devised. 

As the remainder in this case was contingent, neither 
Felix M. DeLassus, nor his bodily child, William A., had 
$. ——. any descendible interest which could pass to 
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the plaintiff, (Bingham on Descents, 222, 233,) and so she 
cannot maintain her action, and judgment reversed. All 
coneur. 
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Smiru, Appellant, v. JoHNSON. 


Principal and Agent: sate. An agent who holds a note for collec- 
tion only, has no power to sell it. (Following Goodfellow v. Landis, 
36 Mo. 168.) 


Appeal from Johnson Circuit Court.—Hon. F. P. Wricut, 
Judge. 


REVERSED. 
Gage & Ladd for appellant. 


John J. Cockrell for respondent. 


Norton, J.—This is a suit to recover the possession of 
personal property. Plaintiff claims the property as trustee 
under a deed of trust made by W. K. Trabue to him to se- 
cure adebt of said Trabue to E. L. Martin & Co. The de- 
fendant basis his claim upon a prior mortgage made by Tra- 
bue to the J. M. Brunswick & Balke company. On the trial 
defendant obtained judgment, from which plaintiff has ap- 
pealed to this court, and assigns for error the refusal of the 
trial court to receive proper evidence offered by plaintiff 
and giving improper and refusing proper instructions. The 
evidence tended to show that when the notes of Trabue 
made to the J. M. Brunswick & Balke company, and which 
were secured by a mortgage prior in date to that under 
which plaintiff claims, upon the property in suit, matured, 
they were placed in the hands of Mr. Elliot, an attorney, 
for collection, indorsed in blank by the Brunswick & Balke 
company, that defendant Johnson paid to Elliot the amount 
due on said notes, and, thereupon, the notes and mortgage 
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were handed by Elliot to him; that subsequently Johnson, 
the defendant, through his attorney Logan, procured a sale 
of the mortgaged property, at which sale Logan became 
the purchaser and afteward trausferred the property to 
Johnson. 

During the progress of the trial plaintiff offered to 
show a release and satisfaction executed by the Brunswick 
‘& Balke company of the mortgage made to them, which 
evidence was, by the court, rejected. Upon this state of 
facts the question is presented whether an attorney who 
holds a note for collection only is invested with the power 
to sell and transfer it. This question is answered in the 
negative by the case of Goodfellow v. Landis, 36 Mo. 168. 
A sale or transfer of a note thus held passes no right to 
the Vendee or transferee, unless the act of the attorney 
muking the sale or transfer is ratified by the principal, 
and in this view we are of the opinion that the court erred 
in refusing to receive the evidence offered showing an ac- 
knowledgment of satisfaction of the mortgage by the 
Brunswick & Balke company, as it tended to rebut any 
presumption of ratification which might arise from the re- 
ceipt of the money paid to Elliot by Johnson, by showing 
that it was received, not as the proceeds of a sale or trans- 
fer, but as full payment and satisfaction of the debt. For 
the error committed in rejecting this evidence and refus- 
ing the first and third of plaintiff’s instructions, which 
give recognition to and are founded on the principle above 
stated, the judgment will be reversed and cause remanded, 
in which all coneur. 
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Harrineton v. Toe Cuicago, Rock Istanp & Paciric RatL- 
ROAD CoMPANyY, Appellant. 


1. Railroad: povuBLe DAMAGES: LIABILITY FOR KILLING STOCK NOT BE- 
LONGING TO ADJOINING PROPRIETOR. In order to subject a railroad 
company to double damages for the killing of stock of a stranger 
which come across the lands of an adjoining proprietor upon the 
railroad track through an open gate at a point where the company 
has such a fence as is required by section 43 of the railroad law, 
(Wag. Stat., p. 310,) it is incumbent upon the plaintiff to show that 
the premises of the adjoining proprietor are not inclosed by a law- 
ful fence. (Following Berry v. Railroad Company, 65 Mo. 172.) 

2. : : Gates. If the adjoining proprietor is satisfied with 
a sliding panel or gate at his farm crossing instead of a gate hung 
and fastened with a latch or hook, as prescribed by section 43, no 
one else has a right to complain. 

A railroad company is not liable, under this section, for 

the killing of stock which come upon the track through a gate left 

open by some one else without the consent of the company. 








Appeal from Platte Circuit Court—Hon. Geo. W. Dunn, 
Judge. 


REVERSED. 


This was an action under the 48rd section of the rail- 
road law to recover double damages for the killing of a 
mare belonging to plaintiff. The railroad company had 
made a farm crossing over its road for one Elliott Miller, 
who owned land on both sides of the road. Instead of 
gates with latches or hooks for a fastening the company 
had provided sliding panels in the fences. These panels, 
Miller testified, were satisfactory to him. The fences were 
of the lawful height and in good repair. The evidence 
tended to show that plaintiff’s mare, with other stock, 
were led by a breachy mule belonging to plaintiff over a 
division fence between plaintiff and Miller into Miller’s 
field, from which the mare came upon the railroad track 
through the sliding panel and wasinjured. This panel had 
been left open by Miller the evening before the accidents 
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or perhaps the same evening it occurred. The court in- 
structed the jury to the effect that if the company had 
failed to erect at the openings in their fences, gates hung 
and provided with latches or hooks, so as to be easily 
opened or shut, it was liable, and refused to instruct that 
there was no liability if the mare jumped from plaintiff’s 
inclosure into the inclosed field of Miller and from thence 
passed through the open gate into the railroad inclosure, 
and also that the company was bound only to use ordinary 
diligence in keeping its gates closed, and was not liable 
unless the gate in question was left open through the neg- 
ligence of its employees. There was a verdict and judg- 
ment for plaintiff, from which defendant appealed. 


Shanklin, Low & Me Dougal for appellant, cited Berry 
v. R. R. Co., 65 Mo. 172; Spinner v. R. R. Co., 67 N.Y. 
158; Murray v. R. R. Co., 43 N. Y. (4 Keyes) 277. 


Doniphan & Reed tor respondent, cited Marietta, fc., R. 
R. Co. v. Stephenson, 24 Ohio St. 48. 


Henry, J.—In the case of Berry v. St. Louis, Salem & 
Little Rock R. R. Co., 65 Mo. 172, it was held by this court 
that: “The duty of fencing the sides of their roads 
through inclosed and cultivated fields, is imposed upon 
railroad companies for the benefit of the owner or proprie- 
tor of such fields and inclosures. * * The cattle 
of a stranger which are on the premises of the adjoining 
proprietor, without right, are not within the protection of 
the statute.” If the fence around the field of the adjoin- 
ing proprietor was a lawful fence, there was no obligation 
on the company, except as to such proprietor, to fence its 
road where it ran through the field. This was distinetly 
held in the case of Berry v. St. L., Sg L. R. RR. Co., 
supra. The evidence in this case shows that the mules of 
plaintiff were breachy, and, in company with the mare 
killed, broke over tle fence inclosing Elliott Miller’s tield. 
The plaintiff offered no evidence to prove that Miller’s was 
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not a lawful fence, and it was equally as incumbent upon 
the plaintiff to show that fact, as it would have been if the 
mules had gone upon the track over a fence erected by 
the company, along the line of its road, under the statute. 

The evidence shows that the company had a lawful 
fence along the side of its road, and a gate so constructed 
as to be a section or panel of the fence when closed. It 
was not hung on hinges, or fastened with a latch or hook, 
but was a sliding gate, and to open it, one had to lift and 
slide it back on slats nailed across a double post. It was 
not so convenient for Miller, but was equally as well cal- 
culated to keep stock off of the track as one hung with 
hinges and fastened with a latch. That it was not as con- 
venient for Miller asif hung on hinges, and fastened with 
a latch, as required by the statute, was a matter of which 
no one but he could complain, and the third instruction for 
plaintiff was erroneous. 

That Miller, without the consent of the company, left 
the gate open, and in consequence thereof the mare got 
upon the track, does not render the defendant liable. - 

If Miller’s fence was not a lawful one, yet if the rail- 
road fence was, and the gate when closed, was substan- 
tially a section or panel of the fence, and formed as good a 
barrier against stock as the fence itself, the defendant is 
not liable. And, on the other hand, adhering to the doc- 
trine of Berry v. St. Louis, 8. & L. R. R. R. Co., if Miller’s 
field fence was a lawful fence, and plaintiff’s mules broke 
over it, in company with the mare killed, and she went 
upon the track, the company is not liable, although it may 
have had no fence at all along the side of the road at that 
point. The judgment is reversed and the cause remanded. 
All coneur. 
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SLoan v. CAMPBELL ef al., Appellants. 


Vendor’s Lien in favor of Vendor’s Assignee. The assignee of 
a note given for the purchase money of land may enforce a vendor’s 
lien against the land in the hands of the vendee, the same as the 
vendor himself could. 


Appeal from Cass Cireuit Court—Hon. F. P. Wrieut, 
Judge. 


AFFIRMED. 


Wooldridge & Daniel for appellant, cited in argument 
Shall v. Biscoe, 18 Ark. 162; Simpson v. Montgomery, 25 
Ark. 372; Hecht v. Spears, 27 Ark. 229, (11 Am. Rep. 784;) 
2 Story’s Eq. Jur., (9 Ed.) § 1227, p. 456; Green v. Demoss, 
10 Humph. 371; Ahrend v. Odiorne, 118 Mass. 261; 19 
Am. Rep. 449; Fain v. Inman, 6 Heisk. (Tenn.) 5; 19 Am- 
Rep. 577; Dixon v. Dixon, 1 Md. Chan. Dee. 220; Mackreth 
v. Symmons, 1 Lead. Cases in Eq. 275; 2 Washburn Real 
Prop., (3 Ed.) top page 92, § 18; § 3, chap. 18, Title “Mort- 
gage ;” Gann v. Chester, 5 Yerger 205; Sheratz v. Nicode- 
mus, 7 Yerger 9; Green v. Crockett, 2 Dev. & Bat. Eq. 390; 
Webb v. Robinson, 14 Ga. 216; White v. Williams, 1 Paige 
502; Dickenson v. Chase, 1 Morris (lowa) 492; Briggs v. 
Hill, 6 How. (Miss.) 362; Moreton v. Harrison, 1 Bland 491 ; 
Hallock v. Smith, 3 Barb. 267; Walker v. Williams, 30 Miss. 
165; Baum v. Grigsby, 21 Cal. 176; Wellborn v. Williams, 9 
Ga. 89; Adams v. Cowherd, 30 Mo. 458; Stevens v. Chad- 
wick, 10 Kas. 406; s. c..15 Am. Rep. 348; 3 Sugden on 
Vendors, (6 Am. Ed.) top p. 140. 


Charles W. Sloan and R. O. Boggess for respondent. 


Napton, J.—The only question presented by the record 
in this case, is whether the plaintiff, an indorsee of a note 
made to the vendor of a tract of land fora part of the 
purchase money of the tract, can enforce his lien upon the 
land, there having been no transfer of the land by the pur- 
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chaser. The lien of a vendor of land for his purchase 
money secured by note, under the circumstances stated, 
has never been questioned in this State. We have fol- 
lowed the decision in Mackreth v. Symmons, 15 Vesey 329, 
and we have allowed this lien where there has been an 
absolute conveyance, as well as where there was only a 
bond for the title, and without regard to the form of the 
note or obligation. This has been conceded to the legal 
representatives of the holder of the note, whether heirs or 
devisees, and the only question in this ease is, whether it 
shall be extended to a purchaser for value. This was 
done in the case of Adams v. Cowherd, 30 Mo. 458, where 
theré was only a bond for title; and, since the rule in re- 
gard to this lien, in favor of the original owner of the 
note, applied as well where there was an absolute convey- 
ance, as where there was ouly a bond for title, we see uo 
reason why the principle asserted in that case should not 
be applied to the present. This is positively asserted in 
Bailey v. Smook, 61 Mo. 213, and is obviously conceded in 
State National Bank v. Robidour, 57 Mo. 446. Weare aware 
that there are decisions of many of our state courts against 
this conclusion, and very respectable authorities are ad- 
verse to the enforcement of such liens under any cireum- 
stances, and very nice discriminations have been made in 
regard to the principle upon which this lien was originally 
conceded. Some courts call it a trust, and some an equity. 
But the only question we have to decide, under the decis- 
ions of our court is, whether the assignee for value of a 
note for the purchase money of real estate, occupies a worse 
position than the heir or devisee of such note. No reason 
has been suggested why such a discrimination should be 
made, and we, therefore, simply assume it our duty to fol- 
low established precedents here, upon a point where the 
diversity of opinions in the state courts is irreconcilable. 
Judgment of the circuit court is, therefore, affirmed. All 
the judges concur. 
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Foucuer, Appellant, v. Buregss. 


1. Evidence: mearsay. Statements of a third person not made in 
the presence of a party to the suit, are not admissible in evidence 
against him. 

2. Principal and Agent: esrorrer. No act or failure to act on the 
part of an agent will estop his principal, unless the matter comes 
within the scope of the agency. 


Appeal from Cape Girardeau Circuit Court—Hon. D. L, 
Hawkins, Judge. 


REVERSED. 
Lewis Brown for appellant. 
Cramer, Houck & Ranney for respondents. 


Hoven, J.—This was an action for an alleged wrong- 
ful seizure and conversion by the defendants of a certain 
1. evipence: hear: S¢Wing machine belonging to the plaintiff. 
ony. The machine was seized and sold by the de- 
fendant Kopper, who was a constable, under an execution 
in favor of the defendant Burgess, and against one McLain. 
At the time of the seizure and sale the plaintiff was absent 
in France, and her son had charge of her dwelling and its 
contents, among which was the sewing machine in ques- 
tion. At the trial the statements of McLain made to one 
Taylor in the absence of the plaintiff, indicating that he 
was the owner of the machine and had a right to sell it, 
were offered by the defendants and received in evidence 
against the objections of the plaintiff. These statements 
were incompetent and inadmissible as admissions of Me- 
Lain, and should not have been admitted. McLain was a 
competent witness, and not being a party to the action, his 
statements were mere hearsay and could not affect the 
rights of the plaintiff’ They might have been used in the 
cross-examination of McLain, but they could not be intro- 
duced as indepeudent testimony. 
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The following instruction was given at the request of 
the defendants: “If you believe from the evidence that 
2 parxcipan anp the defendant Kopper was a constable at 
AGeNT: estoppel. the time of the seizure of the sewing ma- 
chine, under an execution placed in his hands to be served, 
that Paulin Fougue, at the time of the levy and seizure 
by the constable, was the agent of Mrs. Paulin Fougue, 
was present and consented to such levy, or made no objec- 
tions, and set up no claim to the machine in Mrs. Paulin 
Fougue, and agreed to keep the machine safely for the 
constable until the day of sale, then this plaintiff is now 
estopped from setting up a title to said machine in this 
action, although you may believe that the same did in fact 
belong to Mrs. Paulin Fougue.” The facts stated in this 
instruction do not, in our opinion, constitute an estoppel. 
The acts named do not appear to have been within the 
scope of the son’s agency, and the mother could not be 
divested of her property by his consenting to, or failing to 
resist, the levy. The judgment will be reversed and the 
cause remanded. The other judges concur. 





¢ 


LittLe v. Harrineton et at., Appellants. 


1. Parties to Action. One of two joint owners of goods cannot sue 
alone for their conversion. 

2. Rulethat Plea in bar Waives Dilatory Pleas, Changed by 
Statute: NoN-JOINDER OF PARTIES. Sections 4 and 13, article 5 of 
the practice act, (Wag. Stat., pp. 1014, 1016; R. 8. 1879, 22 3518, 3522,) 
have had the effect of doing away with the common law rule that 
a plea in bar waives all dilatory pleas, or pleas not going to the 
merits. A plea of non-joinder of parties plaintiff, therefore, may 
now be united in the same answer with matter in bar of the action. 
(Overruling Rippstein v. Insurance Company, 57 Mo. 86, and Fordyce 
v. Hathorn, 57 Mo, 120.) 
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Appeal from Lawrence Circuit Court.—Hon. JosepH CRAVENS, 
Judge. 


REVERSED. 
Ewing § Hough and G. H. Walser for appellants. 
E. Buller and Jere Cravens for respondent. 


SuEerwoop, C. J.—Winkle, who, on plaintiff’s theory, 
was a joint owner with him of the goods for the conver- 
1 parties to ac. 810n Of which this suit is brought, should 
ae have been joined as co-plaintiff. 1 Chitty’s 
Plead., 75; Whittelsey’s Mo. Prac., 113; 1 Nash Plead. & 
Prac., 45, 45; R. S. 1879, § 3466. 

Under our code, as the plaintiff sued as the sole owner 
of the goods, and as the objection could not be taken by 
2, RULE THAT PLEA demurrer, it only remained for the defend- 


IN BAR WAIVES 


pitaTory FLeAS ants to interpose such objections by answer ; 


Tee this they did, and in this it is quite clear 
from the authorities cited that they should have been suc- 
cessful and the plaintiff should have been compelled to 
amend before proceeding further with his suit; and it 
was competent for the defendants, in connection with other 
matters in the same answer, to plead the non-joinder of 
Winkle as co-plaintiff. The statute expressly says that 
“the only pleading on the part of the defendant, is either 
a demurrer or an answer.” 2 Wag. Stat., p. 1014,§ 4. And 
with the same degree of explicitness, it is provided that 
“the defendant may set forth by answer as many defenses 
and counter-claims as he may have, whether they be such 
as have been heretofore denominated legal or equitable, or 
both.” Ib., 1016, § 13. It is evident trom these statutory 
provisions, that only one answer is contemplated, and this 
to contain whatever defense or defenses the defendant may 
have, thus dispensing with the common law rule that a 
plea in bar waives all dilatory pleas, or pleas not going to 
the merits. Upon this point Judge Bliss, in his recent 
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work, very justly and pertinently observes: “Matter in 
abatement is as much a defense to the pending action as 
matter in bar, and to say that the defendant may reserve 
the latter until a trial shall have been had upon the issues, 
in regard to the former, would interpolate what is not in 
the statute; would be inconsistent with its plain and sim- 
ple requirements.” Bliss Code Plead., § 345. A different 
view of this subject was at first taken in New York, from 
the code of which our own is derived, but subsequent ad- 
judications have overruled former ones, and announced and 
enforced statutory rules. The same course of judicial de- 
cision now prevails in Indiana, and prior decisions at vari- 
ance with it have been held incorrect. Ibid., and cases 
cited. In this state the common law rule before adverted 
to has been announced. Wippstein v. Insurance Co., 57 
Mo. 86; Fordyce v. Hathorn, 57 Mo. 120. But in neither 
of these cases are the provisions of the code above referred 
to, alluded to or discussed, but the case of Cannon v. Me- 
Manus, 17 Mo. 345, is relied on as authority, a case which 
originated by attachment and in which the statute author- 
izing attachment suits expressly permits the defendant to 
file a plea in the nature of a plea in abatement. As the 
result of these views the judgment should be reversed and 
the cause remanded. All concur. 





BEaAuDEAN V. Tue City of Cape GIRARDEAU, Appellant. 


1. Municipal Corporation: LIABILITY FOR PERMITTING OBSTRUCTION 
or streets. If a municipal corporation, after notice that one of its 
streets or highways has been obstructed, fails to have the obstruc- 
tion removed, it will be liable in damages to any one who may sus- 
tain any special injury by reason of the obstruction. If there be 
no injury except such as is common to the whole public, the only 
remedy is by indictment against the obstructor. 

: DUTY TO KEEP STREETS UNOBSTRUCTED: USER. A municipal 

corporation is as much bound to keep a street or highway free from 
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obstruction when the title has been acquired by user as when ac- 
quired by grant or condemnation. 








3. : EVIDENCE OF ESTABLISHMENT OF STREETS. Parol evidence is 
not admissible to prove the establishment of a public street; the 
record should be produced. 

4. Semble, that a municipal corporation cannot escape liability 


for permitting the obstruction of a street, by showing that it has 
established another which the plaintiff might use. 


5. Governor’s Veto: computation OF TIME. In computing the ten 
days allowed by the constitution to the governor within which to 
return a bill with his veto, the rule of excluding the first and in- 
cluding the last day should be applied. 


Appeal from Cape Girardeau Circuit Court——Hon. D. L. 
Hawkins, Judge. 


AFFIRMED. 
Louis Houck for appellant. 


1. The petition states no cause of action. Jillon on 
Munie. Corp., §§ 764, 790; Hill v. Boston, 122 Mass. 344; 
Weet v. Brockport, 16 N. Y. 161; Detroit vr. Blackeby, 21 
Mich. 84; Smith v. St. Joseph, 45 Mo. 452; Brown v. Glas- 
gow, 57 Mo. 158; Hyatt v. Rondout, 44 Barb. 385; 9 Am. 
Law Reg. (N. 8.) 680. 

2. The obstruction of the road was a public, not a 
private nuisance, and the only remedy was by indictment. 
Houck v. Wachter, 34 Md. 265; s. ¢c., 11 Am. Law Reg. (N. 
S.) 61; Venard v. Cross, 8 Kas. 248; s. c, 11 Am. Law 
Reg. (N. 8.) 384; Higbee v. R. R19 N. J. Eq. 276; 8. ¢., 
8 Am. Law Reg. (N. 8.) 252. 

8. The senate journal shows that the act must have 
been presented to the governor in the forenoon of the 5th 
day of February, and the bill was not returned with the 
veto until the 17th day of February in the afternoon. It 
had already become a law in the morning of that day. 
Westbrook Manfg. Co. v. Grant, 60 Me. 88; State v. Gascon- 
ade Co. Ct., 33 Mo. 102; 4 Am. Law Reg. (N. 8.) 212. 
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J. B. Dennis for respondent. 


1. It was not necessary to prove formal adoption or 
acceptance of the road. Shear. & Redf. on Neg., (2 Ed.) 
§§ 377, 378, 380. 

2. The liability of the city to civil action is well set- 
tled. Shear. & Redf. on Neg., $§ 120, 124, 133, 143, 149, 
400, 411; 2 Dillon on Munie. Corp., pp. 904, 905, and note ; 
911, note; 912, 917, 918,920; Blake v. St. Louis, 40 Mo. 
569; Smith v. St Joseph, 45 Mo. 449; Bowie v. Kansas City, 
5t Mo. 462; Craig v. Sedalia, 63 Mo. 418; 2 Hilliard on 
Torts (2 Ed.) 386. 

3. If the authorities of a city or town have treated a 
place as a public street, taking charge of it, &c., they can- 
not, when sued for an injury growing out of their negli- 
gence, defend themselves by alleging want of authority in 
establishing the street, or that the formalities of the stat- 
ute were not pursued in establishing the street. Mayor v. 
Sheffield, 4 Wall. 189; 3 Hill 612; 16 N. Y. 163; 11 Wend. 
539; Chicago v. Robbins, 2 Black 418; Nebraska City v. 
Campbell, 2 Black 590; Davenport v. Ruckman, 10 Bosw. 20. 


Norton, J.—This is an action in which plaintiff seeks 
to make defendant liable for special injuries sustained by 
him, occasioned by an obstruction of a certain highway 
within the corporate limits of defendant. It appears that 
the highway, the obstruction of which is complained of, 
ran in front of plaintiff’s house and premises, and led into 
the business part of the city of Cape Girardeau, passing 
through and over a tract of land or lot of about forty acres 
included in the corporate limits; that the obstruction which 
plaintiff claims worked a special injury to him, not com- 
mon to the public at large, consisted of a fence built around 
the tract through which the highway or road passed, 
whereby the use of it was denied plaintiff, and he was com- 
pelled to use a circuitous route to reach his place of busi- 
ness in the city. It appears that this obstruction was 
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erected by the owner of the ground, but that its existence 
was brought home to the knowledge of defendant, and it 
was not removed, but permitted to remain. It appears 
that the highway in question had been used and recognized 
as such for about thirty years. Upon this state of facts, 
which the evidence tended strongly to establish, plaintiff 
obtained judgment for $288, from which defendant has ap- 
pealed, and the main grounds relied upon for a reversal of 
the judgment are alleged errors of the court in giving in- 
structions to the effect that if the jury believe the facts as 
above stated, plaintiff was entitled to recover, and in ex- 
cluding and receiving evidence. 

We think the question presented as to the liability of 
defendant has been settled adversely to defendant by former 
1. wunicrpat cor- Adjudications of this court. In the case of 
ity for permitting Blake v. City of St. Louis, 40 Mo. 569, it was 
obstruction of es : 
streets. held that municipal corporations are bound 
to keep their streets and highways in a proper state of re- 
pair, free from obstructions, so that they will be reasonably 
safe for travel, and, if they neglect to do this, they will be 
liable for all injuries happening by reason of their negli- 
gence. In the subsequent cases of Smith v. City of St. 
Joseph, 45 Mo. 449, and Bowie v. Kansas City, 51 Mo. 454, 
the same principle was announced; and in the more re- 
cent case of Oliver v. The City of Kansas, 69 Mo. 79, in 
speaking of the duty of the city to open up and maintain 
streets where the necessities of the public require it, it is 
observed: “ That, if adjoining proprietors or others, by ob- 
structions or unauthorized structures of any kind within 
the limits of a street which has been opened for public use, 
render the same unsafe for travel, and the city has notice 
thereof, and fails to remove or repair the same, it will be 
liable for any injury resulting therefrom, and this liability 
attaches to the city, whether it adopts the legislation neces- 
sary for that purpose or not; it is its duty to adopt it.” 

Counsel have called our attention to the case of J7/ll v. 
City of Boston, 122 Mass. 344, where, it is claimed, a differ- 
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ent rule of liability is announced. While the above case 
and other cases referred to in that opinion establish the 
fuct that there is a conflict of authority on the subject, we 
are disposed to adhere to the rule as heretofore announced 
by this court, believing it to bein harmony with the weight 
of authority, and fully sustained by the following authori- 
ties: Dillon on Mun. Corp., §$§ 789, 790, 791; Shear. & 
Redf. on Neg., § 411; Nebraska City v. Campbell, 2 Black 
(U. 8.) 590; Slayor of New York v. Furze, 3 Hill 612; 
Storrs v. Utica, 17 N. Y. 104. 

That the highway in question was one of which the 
city had control, we thinkis clear. Highways for the non- 

: duty to repair and obstruction of which municipal 
keep streets unob- ° ° ° 
strucied: user. corporations are liable, may be. established 
either by showing that they were laid out as such bya land 
owner, and dedicated to the public and by the public ac- 
cepted, or by being laid out as such by the constituted 
authorities in accordance with some law conferring the 
authority, or by public user for such length of time as 
raises the presumption of adoption as a hightvay. The 
length of time that this user should continue to raise such 
presumption is usually twenty years. 2 Thomp. on Neg., 
759. The evidence shows that the highway in question 
had been continuously used and recognized as such for 
more than twenty years, and being thus established as a 
legal highway, it was the duty of defendant to keep it in 
repair and free from obstructions, and although the trial 
court may have committed error, as counsel contend, in al- 
lowing plaintiff to show by parol that defendant had ap- 
propriated $75 to repair said highway when it should have 
been established by the record, such error is immaterial, 
for the reason that it could not affect the liability of de- 
fendant one way or the other. 

No error was committed by the court in refusing to 
allow defendant to prove by parol the establishment of 
3. : evidence Sprigg street, inasmuch as, if evidence was 


f establishment =a 
of streets. admissible at all to show the fact of the es- 
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tablishment of such street, it could only have been shown 
by the record. 

The evidence might also have been properly excluded 
on the ground that the establishment of a street which 
4. —. plaintiff might have traveled, had no ten- 
dency to relieve defendant from its obligation to keep in 
repair and remove obstructions from a street already estab- 
lished and to the free use of which plaintiff had a right. 

It is also insisted that plaintiff’s remedy for the wrong 
is afforded by resort to indictment, and that he is not en- 
titled to redress by private action. If the injury to plaintiff 
resulting from the obstruction was only such as the whole 
public sustained, then the position of defendant is main- 
tainable; but it is otherwise when the damage is special 
and peculiar. Mr. Thompson in his work on Negligence, 
volume 1, page 340, announces the rule to be, “that the 
unlawful or unreasonable obstruction of a highway is a 
public nuisance, and in general the only remedy therefor 
is by indictment; but if any person has sustained special 
damages in consequence of such obstruction, he may main- 
tain a civil action therefor against the obstructor.” 

It is also objected that the court erred in refusing to 
reject the senate journal of the general assembly at its reg- 
5, GovERNOR's ular session of 1875. This evidence was 
tion of time. offered for the purpose of showing that the 
veto by the goveruor of a certain bill which originated in 
the senate, so changing the corporate limits of defendant 
as to exclude therefrom the highway in question, had not 
been returned within ten days after its presentation to him. 
The bill was presented to the governor on the 5th day of 
February, 1875, and was returned with his veto on the 17th 
day of February. Not counting the two Sundays which 
intervened between these periods, they being expressly ex- 
cepted by the constitution from being counted, and apply- 
ing the rule of excluding the first and including the last 
day, as laid down in the cases of Reynolds v. M., K.& T. R. 
R. Co., 64 Mo. 70, and Hahn v. Dierkes, 37 Mo. 574, the 
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veto of the governor was returned within the time required 
by the constitution, and the evidence offered was, there- 
fore, properly rejected. 
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We see no valid objection to the instructions, and per- 
ceiving no error, affirm the judgment, in which all concur. 


Roacu v. Tue Montserratt Coat Company, Appellant. 


1. Justice’s Docket Entry. An ambiguous entry in a justice’s 
docket ought to be so construed, if it can be, as to uphold his judg- 


ment. 


2. Justice’s Court: MOTION TO SET ASIDE DEFAULT: GARNISHMENT 
The statute is imperative that a motion to set aside a judgment by 
default rendered by a justice of the peace, must be filed within ten 
days. The fact that the judgment was for money, and was rendered 
against one summoned as garnishee without any evidence that he 
was indebted to the defendant, does not authorize an exception to 


the rule. 


(Overruling Brotherton v. Anderson, 6 Mo. 388.) 


Appeal from Johnson Circuit Court.—Hon. Wm. 8. Suirk, 


AFFIRMED. 


Judge. 


J. M. Crutchfield and 8. P. Sparks for appellant. 


The statement in the justice’s docket that “ the plaint- 
iff made proof of his cause of action,’ does not mean that 
evidence was heard on the question whether the garnishee 

ras indebted to Cooper, but that plaintiff introduced evi- 


dence to show that he had a judgment against Cooper 


which had 


filed in support of his motion for new trial, is explicit that 
no evidence was offered before the justice, showing that 
he was indebted to Cooper, and this is not controverted. 


Henry, J.—Roach & Co. obtained a judgment before 
@ justice of the peace aguinst Cooper on the 4th of May, 


never been satisfied. The garnishee’s affidavit 
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1876, for $96.70, and on the 19th day of January, 1877, the 
Montserratt Coal Co. was summoned as garnishee, to appear 
before said justice on the 25th of January, 1877. Failing 
to appear, a judgment was rendered against the garnishee 
for $96.70, and on the 8th day of February, 1877,said com- 
pany filed its motion to set aside said judgment, which was 
overruled, and on the 21st of February following the com- 
pany filed its petition to the circuit court of Johnson 
county for a rule on the justice to allow an appeal, which 
was granted. On the 19th of June, 1877, on motion of 
Roach & Co., the appeal was dismissed, and from the judg- 
ment of the circuit court dismissing the appeal the said 
company has prosecuted an appeal to this court In the 
ease of Brotherton v. Anderson, 6 Mo. 388, relied upon by 
defendant, it was admitted that the justice heard no evi- 
dence touching the indebtedness of the garnishee to the 
defendant in the execution, and yet rendered a judgment 
against him by default for the full amount of the judg- 
ment against the judgment debtor. Not so in the case at 
bar—no such admission is made, nor does it appear from 
the justice’s transcript that he rendered the judgment 
against the garnishee without first hearing testimony touch- 
ing its indebtedness to Cooper. On the contrary, it ap- 
pears from the transcript of the docket that the “ plaintiffs 
having made proof of their cause of action, it is, there- 
fore, considered and adjudged,” &c. What cause of action? 
It may be said, the original cause of action against Cooper ; 
but there had been a judgment against Cooper in that 
cause previously rendered, and it is but fair to the justice 
to assume that the cause of action here mentioned was that 
against the company on the garnishment proceeding. 

It may be proper to add that all of the judges concur 
in overruling the case of Brotherton v. Anderson, supra. 
The provisions of the law in relation to appeals from the 
judgments of justices of the peace, were the same in the 
Revised Statutes of 1835, as in Wagner's Statutes, and re- 
quired a motion to set aside a judgment by default to be 
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made within ten days after its rendition, and an appeal to 
be taken within ten days after the refusal of the justice to 
set it aside. In the case of Brotherton vr. Anderson, nearly 
two years elapsed after judgment before defendant moved 
to set it aside, and the court in its opinion, observed that 
the irregularity was such that it was not cured by lapse of 
time. The irregularity there complained of was the same 
that is urged against the judgment in the case at bar. We 
think that to adhere to the doctrine announced in that 
case, We must ignore, and virtually repeal the express pro- 
visions of the statute. The judgment of the circuit court 
dismissing the appeal is affirmed. All concur. 





JOHNSON Vv. GoDLOVE, Appellant. 


The record in this case shows with sufficient certainty that the court 
did not fail to make an assessment of damages before entering judg- 
ment. 


Appeal from Miller Circuit Court—Hox. G. W. Miter, 
Judge. 


AFFIRMED. 


Geo. T. White for appellant. 
Moore & Williams for respondent. 


Hoven, J.—This was a suit to recover of the defend- 
ant Godlove and one Daniel Cummings, a certain sum of 
money alleged by the plaintiff to have been paid by him, 
under execution, as surety for the defendants, on a certain 
note executed by them to the county of Miller. Judgment 
was rendered against both defendants. and Godlove has ap- 
pealed. It is contended by the appellant that the record 
fails to show any assessment of damages, and that on the 
authority of Wetzel v. Waters, 18 Mo. 396, the judgment 
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should, therefore, be reversed. The defendant’s attorney 
has evidently misapprehended the record upon this point. 
After reciting that the defendants were duly summoned, 
the failure of Cummings to plead and the default of God- 
love, the judgment proceeds as follows: “ Wherefore the 
plaintiff ought to recover against the said defendants by 
reason of the premises, and said cause being submitted to 
the court, the court does find the amount due the plaintiff 
by said defendants at the sum of $114.40 for his debt and 
damages, being the amount of principal and interest paid 
by plaintiff as security for defendants. It is, therefore, 
considered and adjudged by the court that plaintiffhave and 
recover of suid defendants tre said sum of $114.40, ‘to- 
gether with his costs in this behalf expended, and have 
therefor execution.” It sufticiently appears from this 
entry that the court proceeded regularly and in conformity 
to law. By failing to appear at the trial the appellant 
waived his right toa jury. R.S8., § 3602. The judgment 
is affirmed. The other judges concur. 


Tue State v. Musick, Appellant. 


1. Criminal Law: practice IN supReME court. The Supreme Court 
will not reverse a judgment in a criminal case on the ground that 
the verdict is against the evidence, unless there is a total absence of 
evidence, or it fails so completely to support the verdict that the 
necessary inference is that the jury must have acted from preju- 
dice or partiality. (State v. Cook, 58 Mo. 548 ) 

2. Evidence. That a number of witnesses testify to a given state of 
facts exceeding the number who testify to the contrary, does not 
necessarily constitute a preponderance of evidence. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
G. H. Hospi s for appellant. 


J. L. Smith, Attorney-General, for the State. 


26—71 
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Henry, J.—The defendant was tried and found guilty 
on the third count of the indictment, which charged hina 
with an assault upon one Hoffstetter and doing him great 
bodily harm by shooting him with a pistol. Hoffstetter 
and Jacob Reich both testitied positively that defendant 
shot Hoffstetter. For defendant, Musick, Patton, Griger, 
Kam and Rosenthal testitied that Musick did not, but that 
Patton did the shooting, and the only point relied upon by 
defendant’s attorney fora reversal, is that the verdict of 
the jury is against the evidence in the case. In the State v. 
Cook, 58 Mo. 548, this court held that: “It is only when 
there is a total Absence of evidence, or it fails so completely 
to support the verdict, that the necessary inference is, that 
the jury must have acted from prejudice or partiality, that 
we will attempt to relieve for that reason, even in a crimi- 
nal case.” Here two witnesses testified positively that the 
accused shot Hoffstetter. Five witnesses, including the 
accused and Patton, testified as positively that Patton shot 
him. The jury, having all the witnesses before them, and 
being in a situation to observe their demeanor as witnesses, 
could better determine what credit should be given to their 
testimony than this court can from the mere perusal of the 
evidence preserved in the bill of exceptions. There was 
evidence to support the verdict, and while the preponder- 
ance seems to be on the side of the accused, we cannot say 
that the witnesses who testified for the accused, although 
outnumbering those who testified against him, are entitled 
to more credit than the latter. That a number of wit- 
nesses testify to a given state of facts exceeding the num- 
ber who testify to the contrary, does not necessarily 
constitute a preponderance of evidence. The judgment is 
affiimed. All concur. 
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GILKEsOoN v. Knicurt et al., Plaintiffs in Error. 


Irregularity of Procedure not Collaterally Questionable : 
DEED. The fact that a petition was not verified in strict conformity 
to the practice act (R. 8. 1855, p. 1234, 2 20) would not availina 
collateral proceeding to defeat a sheriff’s deed, given in pursuance 
of an execution sale under the judgment. 

Affidavit for Attachment, held Regular. An affidavit for at- 
tachment not made by the plaintiff in person did not, on its face, 
state that it was made for him. It was, however, made by the same 
person who signed the petition as plaintiff’s attorney. Held, suffi- 
cient. 

. An affidavit for attachment made by an agent need not dis- 

close his means of knowledge. (Distinguishing Eldridge v. Steam- 
boat, 27 Mo. 595.) 
Estoppel: execution. If one who has bought land at execution 
sale afterward causes the same land to be sold underanother execu- 
tion as the property of the defendant in the first, and himself be- 
comes the purchaser at the sale, he is not thereby estopped from 
asserting title under the first sale. 


Appeal from Johnson Circuit Court—Hon. F. P. Wrieut, 
Judge. 


AFFIRMED. 


The affidavit to the petition was as follows: “ Plaintiff 
makes oath and says the above petition and the matters 


therein as stated, he believes to be true. 
A. R. Conky.” 


Samuel P. Sparks for plaintiff in error. 


1. The sheriff’s deed conveyed no title, because the 
attachment proceedings were null and void; and this, (@) 
because the petition showed upon its face that it was not 
verified by plaintiff, nor by his agent or attorney, as re- 
quired by the practice act then in foree. R. 8. 1855, p. 
1234, § 20; p. 240, $5; Story on Agency, (7 Ed.) § 147; 
Stackpole v. Arnold, 11 Mass. 27; Bedford Ins. Co. v. Covell, 
8 Met. 442; Wood v. Goodridge, 6 Cush. 120; Pentz v. Stan- 
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ton, 10 Wend. 277; Ex Parte, The Bank of Monroe, 7 Hill 
(N. Y.) 177; (+) because the aftidavit for attachment was 
not made by the plaintiff or any one for him. R. S. 1855, 
p. 240, § 6; Drake on Attach., §§ 89, 93, 94, (5 Ed. 1878;) 
Willis v. Lyman, 22 Texas 268; Manley v. Headley, 10 Kas. 
88; Hardin v. Lee, 51 Mo. 241; Freeman v. Thompson, 53 
Mo. 183,194; Bray v. MceClury, 55 Mo. 128; Staples v. Fair- 
child, 3 N. Y. 41. 

2. The affiant, Conklin, does not disclose his means 
of knowing the facts he swears to in the affidavit for at- 
tachment. Eldridge v. Steamboat, 27 Mo. 595; Ex Parte 
Bank of Monroe, 7 Will 177. 

3. Plaintiff is estopped to claim under the deed of 
April 23rd, 1867. Langsdorf v. Field, 36 Mo. 440; s. ¢., 43 
Mo. 32. 


John J. Cockrell for respondent. 


Norton, J.—This is a suit in ejectment to recover the 
possession of certain lands in Johnson county. The an- 
swer is a general denial. On the trial plaintiff obtained 
judgment, and defendant brings the case before us by a writ 
of error. Both parties claim through J. W. Brockman, as 
the common source of title. 

Plaintiff, in support of his claim, offers in evidence a 
deed from the sheriff of Johnson county, executed on the 
23rd day of April, 1867, conveying the title of suid Brock- 
man to plaintiff in the land in controversy. The deed re- 
cites that the sale was made in virtue of certain special 
executions which were issued on certain judgments ren- 
dered hy the circuit court of Johnson county on the 21st 
day of April, 1866, in an attachment suit commenced in 
said court by A. H. Gilkeson, the present plaintiff, and 
Shanklin Gilkeson, against said Brockman, on the 30th 
day of January, 1866, and that the writ of attachment 
which issued in said cause was levied on the 31st day of 
January, 1866. This deed was admitted in evidence against 
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the objection of defendant, and the action of the ccurt in 
that respect is assigned for error. It is insisted by counsel 
that the proceedings in the said attachment suit, which 
culminated in a special judgment against the property 
levied upon by the writ of attachment and a sale thereof 
by the sheriff to plaintiff, were void, first, because the pe- 
tition was not verified by the affidavit of plaintiff, and sec- 
ond, because the aflidavit for the attachment was not made 
either by plaintiff or some person for him. 

As to the first ground it may be observed that the pe- 
tition was signed by A. R. Conklin, “attorney for plaintiff,” 
1. IRREGUL A RITY and the attidavit attached thereto was signed 
aoe eee and sworn to by A. R. Conklin. Conceding 
deed. that it may be true, as counsel contend, 
that the verification of the petition was not in strict con- 
formity with the statute, it amounts to nothing more than 
an irregularity, and is not subject to collateral attack, any 
more than a judgment rendered on a petition would be, 
which stated a cause of action but stated it defectively, 
and that this cannot be done has been repeatedly held. 

The affidavit for the attachment accompanying the 
petition states every fact necessary to authorize the issu- 
2. avripavit FOR ance of a writ of attachment. It states that 
neLp REGULAR. plaintiff has a just demand against defend- 
ant, now due, and the amount which plaintiff ought to 
recover after the allowance of all just credits and set- offs, 
and that affiant has good reason to believe and does believe 
that defendant is a non-resident of the State. But it is 
contended that the affidavit being subscribed and sworn to 
by A. R. Conklin, does not show on its face that it was 
made either by plaintiff or by Conklin for plaintiff. It is 
true that the affidavit does not show on its face that it was 
made by plaintiff, but it does show that it was made hy A. 
R. Conklin, and that it was made by him for plaintiff, we 
think is sufficiently shown from the whole record, the pe- 
tition showing on its face that A. R. Conklin was the attor- 
ney of plaintiff, and it would be a contradiction of the 
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record to hold that in making the affidavit, he was making 
it for himself and not for plaintiff, as the petition shows 
that he was acting in the capacity of plaintiff’s attorney. 
When it is sought to be shown by the record of a cause 
that the court in which it was tried had no jurisdiction, 
the whole record must be looked to and considered in de- 
termining the question. Brown v. Woody, 64 Mo. 547. 

The rule as laid down in the ease of Eldridge v. Steam- 
boat William Campbell, 27 Mo. 595, that in pursuing the 
statutory remedy against boats, when the 
affidavit is made by an agent it should disclose his means 
of knowledge of the facts sworn to, has never been held to 
apply to any other than proceedings of that character, and 
was adopted as declared by the court, because such rule gov- 
erned in admiralty proceedings, aud the statutory proceed- 
ing against boats and vessels was analogous toa proceeding 
in rem against vessels under the maritime law. 

It is also insisted that plaintiff is estopped from assert- 
ing title to the property in dispute under the deed of the 
4. vsropprn: exe. Sheriff, dated April 23rd, 1867, because sub- 
cation. sequently thereto he bought the same land 
of Brockman, at sheriff’s sale made by virtue of an execu- 
tion which was issued on a judgment in plaintift’s favor 
against Brockman, obtained subsequently to the one under 
which the sale, as recited in the sheriff’s deed of April 
23rd, 1867, was made. If defendant had purchased at this 
second sale or claimed through any one who had pur- 
chased, then the doctrine of estoppel would apply, and 
plaintiff would not be heard to say that the land was not 
Brockman’s, but was the property of plaintiff by virtue of 
the first sale. No such case is made by the record, and 
hence the doctrine of estoppel cannot be invoked. Judg- 
ment affirmed, in which all concur. 


3. 
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Hetimann, Plaintiff in Error, v. WELLENKAMP. 


1. Heir, when not Proper Party to Suit. The heir is neither a 
necessary nor proper party to be joined with the administrator in 
an action to recover a demand due the decedent. (Brueggeman v. 
Jurgensen, 24 Mo. 87.) 

Remedy of Heir, wHEN ADMINISTRATOR FAILS TO ENFORCE CLAIM 
DUE HIS INTESTATE FROM ANOTHER ESTATE, If the administrator of 
an individual estate permits the partnership estate of a firm of 
which his intestate was a member to be finally settled, without pro- 
curing the allowance and payment of a demand due the intestate 
from the firm, the remedy of the heir is against the administrator 
and the sureties in his official bond, and, if they are solvent, he has 
no remedy against the surviving partner, or his assignee holding 
property of the firm, with knowledge of the facts. 


to 


Error> to Franklin Cireuit Court.— Hon. A. J. Sray, 
Judge. 


AFFIRMED. 
Crews & Booth for plaintiff in error. 


Daniel Q. Gale and John R. Martin for defendant in 
error. 


Henry, J.—The petition alleged in substance that 
Francis Mindrup and defendants Trentmann and Narup, 
entered into a co-partnership in the lumber business in 
1867, under the firm name of Trentmann, Narup & Co.; 
that by the terms of agreement if any partner advanced 
more capital than another, he was to be paid out of the 
shares of his co-partners, with interest at the rate of eight 
per cent per annum for the amount so advanced, and they 
were to have an equal share in the profits, and bear an 
equal share of any losses; that Mindrup putin the con- 
cern over $8,000 more than either of the others, and died 
in September, 1870, and, at his death, the firm was indebted 
to him in the sum of $10,264.40; that the assets amounted 
to $40,294.70, and the liabilities to $29,818.45; that in Oc- 
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tober, 1870, the plaintiff Hellmann and the defendant 
Narup administered on the estate of Mindrup, and also 
upon the partnership estate; that afterward Narup and his 
co-defendant Trentmann, formed a co-partnership under 
the same firm name in the same business; that neither of 
them had any capital, but they conducted the business 
solely upon the property and assets of the old firm, until 
the 24th day of November, 1875, and during its continu- 
ance acquired and improved property to the value of $7,- 
183.33, and on the 24th day of November, 1875, executed 
an assignment to defendants Tiemann and Wellenkamp, of 
property described in the petition, which was the property 
and its proceeds belonging to the old firm; that the assign- 
ees took it with full knowledge of all the facts, and with the 
fraudulent intent to apply it to the payment of the debts 
of Trentmann and Narup, and have since disposed of the 
property, and now have on hand the proceeds amounting 
to $32,545.19; that plaintiffs, Anna, Joseph, Henry and 
Catherine Mindrup, are the only heirs of the deceased ; that 
the partnership estate of Trentmann, Narup & Co., after 
being in administration for over four years, was finally set- 
tled and the administrators thereof discharged theretrom, 
in the year 1876; * * that Mindrup’s estate is 
yet unsettled; that Tiemann and Wellenkamp are about 
to dispose of the said property in payment of the debts 
of Trentmaun and Narup.” The petitioners ask judgment 
for $10,264.40, with interest from October 1570, to be sat- 
istied out of the proceeds of the property of the partuer- 
ship estate in the hands of Tiemann and Wellenk:mp. 

A demurrer to the petition was sustained by the court, 
and the sufficiency of the petition is the only question to 
be considered. 

There was a palpable misjoinder of parties plaintiff. 
1. nem, wen vot The heirs of Francis Mindrup were not nec- 
PROPER PARTY TO . . . 
suIT. essary or proper parties tothe suit. Smith v. 
Denny, 37 Mo. 20; Brueggeman v. Jurgenson, 24 Mo. 87. 
The petition shows that there has been-final settlement 
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of the partnership estate, and plaintiffs sue to recover a 
2. REMEDY OF HEIR, ‘ j rs j j 
weeny of ueI® (lemand owing to the estate of Francis Min- 


tor fails toenforee drup by said co-partnership, which might 


vette te * and should have been adjudicated in the pro- 
bate court pending the administration of the partnership 
estate. Titterington v. Hooker, 58 Mo. 593. There is no 
allegation of the insufficiency of the bond of the adminis- 
trators of the partnership estate. The heirs at law of 
Francis Mindrup have an adequate remedy at law on the 
bond of said administrators, so far as appears by the peti- 
tion. There is no community of interest between Francis 
Mindrup’s administrator, Hellmann, and his heirs, but on 
the contrary, he and his co-administrator of the estate of 
Francis Mindrup, and their sureties on their bond, are 
liable to the heirs for any mismanagement of said estate, 
and if the partnership estate was indebted to the estate of 
Mindrup, and by the neglect of his administrators there 
was a final settlement of the partnership estate without 
any proper effort having been made by them to have the 
demand of Mindrup’s estate allowed against it, they are 
liable on their bond. There may ultimately be an equity 
as between the two administrators which a proceeding in 
equity between them may be necessary and proper to en- 
force, but if by their default a debt due the private estate 
of Mindrup from the partnership was lost to that estate, 
the plaintiff administrator, who with the heirs of Mindrup, 
instituted this suit against the other administrator, has but 
to pay that demand, and then, if he has any equitable 
claim against his co-administrators, institute his proceed- 
ing to enforce it. The judgment of the circuit court is 
afiirmed. All concur. 
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PARMERLEE ét al., Appellants, v. WILLIAMS. 


1. Guarantor cannot be Sued Jointly with Principal Debtor. 
The undertaking of a guarantor is his own separate and independent 
contract, distinct from that of the principal debtor. They cannot, 
therefore, be jointly sued. 

2. Justice’s Court: apreaL: waiver. If the appellant, in a case 
begun before a justice of the peace, fails to give notice of appeal 
before the second term of the circuit court held after the appeal is 
taken, it is the duty of that court, on motion, to affirm the judg. 
ment; but, if the court refuses to affirm, and afterward the appellee 
engages in the trial, he thereby waives the error. 


Appeal from Pettis Cirewit Court—Hon. Witiram. T. Woop, 
Judge. 


AFFIRMED. 
Bridges § Sloane for appellants. 


Hoven, J.—This suit was originally brought before a 
justice of the peace on account for goods sold and deliv- 
Levarantorcan. ered. The plaintiffs recovered judgment, 
NO NtLy wiry and the defendant appealed to the circuit 
PRINCIPAL PEBTVE Court. Having failed to give notice of their 
appeal before the second term of the circuit court held 
after the appeal was taken, the plaintiffs filed a motion to 
affirm the judgment of the justice, which motion was 
overruled. At a subsequent term the cause was tried and 
plaintiffs recovered judgment against Wm. A. Williams 
alone, the court holding that J. H. Williams was not jointly 
liable with Wm. A. Williams. From this judgment the 
plaintiffs have appealed. 

It appears from the record that the goods mentioned 
in the account sued on, were furnished to the defendant 
Wm. A. Williams on the following guaranty of the defend- 
ant J. H. Williams : 

Hovstontra, Mo., December 4th, 1874. 

PARMERLEE Bros.: Let my son, W. A. Williams, have 
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any goods he may want, and I will see the same paid. 
Respectfully yours, 
J. H. WrizraMs. 

The undertaking of a guarantor is his own separate 
and independent contract; it is not a joint engagement 
with his principal, and he cannot be sued with him. His 
undertaking being several and separate, he must be sepa- 
rately sued thereon. Graham v. Ringo, 67 Mo. 324; Cen- 
tral Savings Bank v. Shine, 48 Mo. 463. The circuit court 
rightly decided that there could be no recovery against 
J. H. Williams in the present action. 

We think the court erred in overruling plaintiffs’ mo- 
tion to affirm the judginent of the justice on account of 
2 sustice'scourr: the failure of the defendants to give notice 
appeal; waiver. of their appeal; but the plaintiffs waived 
their exceptions to this ruling of the court by subsequently 
appearing to the action and engaging in the trial. The 
judgment of the circuit court will be affirmed. The other 
judges concur. 





Brown, Appellant, v. HOFFMEISTER. 


1. Value of Books a Lawyer may hold Exempt from Execu- 
tion. The privilege extended by the 11th subdivision of section 9, 
of the execution law to every lawyer who is the head of a family, of 
holding exempt from execution such books as may be necessary to 
his profession, in the place of other property, does not exempt his 
entire library, regardless of value, but only so much of it as he may 
select within the limit of value fixed by the other subdivisions of 
the same section. (Wag. Stat., p. 603; R. S. 1879, 2 2343.) 

: SELECTION. A claim of exemption made by a lawyer for all 
of his professional books, to an amount much greater than the law 
allows, as well as all of his other personal property, is not such a 
selection asthe law intends. The officer may, therefore, disregard it. 

3. Duty of Officer as to Notifying Debtor of Exemption. 
Where an execution debtor, in advance of a levy, notifies the officer 
holding the writ that he claims exemption for all his property, the 
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latter will not be liable in damages if he makes the levy without 
formally apprising him of his rights under the exemption law. 


Appeal from Cape Girardeau Cireuit Court.—Hon. D. L. 
Hawkins, Judge. 


AFFIRMED. 


Defendant, as marshal of the Cape Girardeau common 
pleas court, held an execution in favor of one Meyers and 
aguinst the present plaintiff. The latter was a practicing 
lawyer, and owned a library of law books worth $3,000, 
besides other personal property worth $700. Defendant 
being about to make a levy, Brown wrote him a letter, in 
which he gave a list of his books and claimed exemption 
for all of them, as well as his other property. Defendant, 
nevertheless, levied upon and sold part of the books. 
Brown then brought this suit, alleging that the books were 
all exempt from execution, and that the levy was illegal. 
There was a judgment for defendant. Hence this appeal. 


Wilson Cramer and Lewis Brown for appellant. 
Houck § Ranney for respondent. 


Suerwoop, C. J.—The question presented by the record 
is whether the defendant, an officer, was justifiable in mak- 
ing a levy on and sale of the books of plaintiff, he being a 
lawyer. Whether the officer could justify under the writ, 
would, for the most part, depend upon whether the prop- 
erty seized and sold was, under the law, exempt. The 9th 
section of the act respecting executions, provides that cer- 
tain property, when owned by the “head of a family,” 
shall be exempt from execution. 1 Wag. Stat., p. 603, § 9. 
And the 11th subdivision of that section gives all lawyers 
the “privilege of selecting such books as may be necessary 
to their profession, in the place of other property herein 
allowed, at their option.” 

We do not agree with counsel for plaintiff that it 
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stands admitted by the pleadings “ that said books are, and 
were necessary to plaintiff, in his profession as a lawyer,” 
or that plaintiff was the head of a family, since the open- 
ing paragraph of defendant’s answer contains a general 
denial of the averments of the petition; and this is suffi- 
cient under the amendatory statute of 1875. KR. 8S. 1879, 
§ 3521. So that, as there was no evidence introduced ti.at 
the plaintiff was “ the head of a family,” and as that aver- 
ment of the petition was controverted by the answer, it 
follows that plaintiff has failed to show himself entitled to 
any exemption, and consequently, to any right of action 
against the officer, and the judgment should, therefore, be 
affirmed. 

But waiving such merely technical considerations, we 
do not think the plaintiff has shown himself entitled to a 
1 vatve or nooxs TCCOVery upon the merits. Our view of the 
A LAWYER My 9th section, supra, is, that the construction of 
PROM EXECUTION. the 11th subdivision, contended for by the 
plaintiff, cannot prevail. By providing that a lawyer, the 
head of a family, might have the privilege of selecting 
such books as should be necessary to his profession, in the 
place of other property, the legislature certainly never in- 
tended to establish a rule so greatly lacking in uniformity, 
as would limit the exemption in the majority of cases to a 
comparatively small sum, but in the case of a lawyer would 
allow him to select as exempt, a library, without regard to 
its value, and then make him the “sole judge” of what 
books were “ necessary.” We think it afar more reasona- 
ble construction of the statute to hold that, while a lawyer 
may se.ect such books as may be necessary to his protes- 
sion, yet as such books are to be selected “in the place of 
other property,” which the same section previously ex- 
empts, the books should not exceed in value * other 
property” in lieu of which the books may be selected ; in 
short, that the mere option of the debtor should not en- 
large his exemption under the law. 

So far as concerns the instructions, they were, in our 
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opinion, far more favorable to the plaintiff than he was 
strictly entitled to; and the fifth instruction given at his 
instance, was directly at variance with our views hereto- 
fore expressed. And we find no error in refusing the other 
instructions asked by plaintiff. 

The first instruction was properly refused, because the 
evidence showed that plaintiff refused to select such books 
2.——: selection. aS were necessary, but claimed his whole 
library, worth a large sum, as well as all his other prop- 
erty, as exempt from execution. This was not such a 
selection as the law required him to make. 

There was no necessity for the officer to go through 
the barren ceremony of apprising plaintiff of his rights. 
4. putyororricer Lis letter to the officer, as well as the testi- 
perk ov axeue mony adduced, showed that plaintiff himself 
— was sufficiently aware of his rights in the 
premises. The law does not require the doing of a nuga- 
tory act. Holding these views, we affirm the judgment. 
All concur. 





ScHuLenBere ef al., Plaintiffs in Error, v. CoRDELL. 


This court refuses to reverse a finding of facts concurred in by the two 
lower courts which successively tried this case. 


Error to Cass Circuit Court.—Hon. F. P. Wrieut, Judge. 


AFFIRMED. 
R. O. Boggess for plaintiff in error. 
Belch § Silver for defendant in error. 


Napton, J.—The only question presented by this rec- 
ord is, whether this court will reverse a finding of facts 
made by the court of common pleas of Cass county, and 
subsequently, upon appeal, by the circuit court of that 
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county, upon the evidence to support an alleged account 
stated against the estate of a dead man, which consisted 
altogether of evidence of his acknowledgment. The evi- 
dence was given by an agent of the plaintiff, supported by 
the testimony of one Green, who had bought out the de- 
ceased in February, 1868, and its object was to establish 
an acknowledgment on the part of the deceased in 1870, 
of his liability for a bill of lumber furnished in 1869, long 
after the deceased had sold out to the witness Green. It 
is apparent that neither the court of common pleas nor the 
circuit court considered the testimony reliable, as to the 
acknowledgment of the account by the deceased, Torry, in 
1870. There were obviously circumstances calculated to 
discredit the alleged acknowledgment, and it is not the prov- 
ince of this court to interpose in such cases. The courts 
before whom the witnesses appeared were more competent 
to decide the facts than this court. No question of law 
was presented by declarations or instructions asked, and 
under such circumstances, the rule of this court is to affirm 
the judgment. It is, therefore, so ordered. 


Tue Strate v. Zorn, Appellant. 


1. Criminal Law: DEFENDANT As A witness. While the defendant 
in a criminal case is a competent witness, the fact that he is the 
defendant may be shown for the purpose of affecting his credibility, 
and it is proper for the court so to instruct the jury. (State v. 
Maguire, 69 Mo. 197.) 

2. ———: RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST 
EVIDENCE. The supreme court will not reverse a judgment on the 
ground that the verdict is not warranted by the evidence, unless 
either there is a total absence of evidence, or it so completely fails 
to support the verdict that the necessary inference is that the jury 
acted from prejudice or partiality 














416 SUPREME COURT OF MISSOURI, 





The State v. Zorn. 


Appeal from Gasconade Circuit Court.—Hon. A. J. Seay, 
Judge. 


AFFIRMED. 
E. M. Clark for appellant. 
J. L. Smith, Attorney-General, for the State. 


Norton, J.—Defendant was indicted in the circuit 
court of Gasconade county, for an assault with intent to 
rob. He was put upon his trial on his plea of not guiltys 
which resulted in a verdict of guilty. From the judgment 
entered thereon defendant has appealed to this court, and 
seeks a reversal thereof, first, because the verdict is not 
warranted by the evidence ; second, because the court erred 
in giving the third instruction on behalf of the State. 

The instruction complained of is as follows: “The 
defendant is competent to testify as a witness in this case, 
1.crmuvat taw: but the fact that he is the defendant may be 

efendant asa — : 

witness. shown for the purpose of affecting his cred- 
ibility.” An instruction similar to this, and containing the 
same principle, was expressly approved by this court in 
the case of the State v. Maguire, 69 Mo. 197. 

As to the objection made that the verdict is not war- 
ranted by the evidence, it may be observed that in the case 
: Tule of of the State v. Cook, 58 Mo. 546, it was held 


2. 
this court as ° —" 
setting aside ver- that even in a criminal case, before the court 


dict as agaiust eyi- P ‘ 

deuce. will relieve on the ground that the verdict is 
not warranted by the evidence, there must be either a total 
absence of evidence or it must so completely fail to sup- 
port the verilict, that the necessary inference is, that the 
jury must have acted from prejudice or partiality. Apply- 
ing this rule to the evidence in this case, we see no ground 
for interference. The person assaulted was the only wit- 
ness to the assault, and he testitied that he went with de- 


fendant into a saloon, where they drank beer together, and 
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upon witness saying that he was going to Nilhoff’s hotel 
defendant volunteered to go with him, and that defendant, 
instead of going the direct route to the hotel,induced wit- 
ness to go out of the way, and when he remonstrated with 
defendant and refused to go any further in that direction, 
defendant struck him in the back of the head with a rock 
which he held in his hand, felling him to the ground; that 
when he recovered, defendant said, “Give me your money,” 
and upon being told by witness he had but five cents left, 
defendant cursed witness and left him. The only contra- 
diction to these’statements is in the evidence of defendant, 
who admitted having met prosecuting witness in a saloon 
and going with him from the saloon, but denied that he 
induced witness to go out of the way, or that he struck 
him, but stated that witness persisted in going the wrong 
way to the hotel, and that he jerked away from witness, 
and witness, being intoxicated, fell to the ground. It is 
claimed that this evidence totally fails to show that the 
assault, if made, was made with intent to commit a rob- 
bery. From the facts stated by the prosecuting witness, 
that defendant voluntarily offered to aecompany him to 
the hotel to which he had expressed a desire to go, and 
took him out of the direct way thereto, and demanded his 
money after knocking him down, we think the jury might 
well have reached the conclusion they did, that the assault 
was made with the intent to rob. Judgment affirmed, in 
which all coneur. 





Fiuiey, Appellant, v. McHenry. 


1. Interest: versaL contract. A verbal agreement to assumea debt 
past due and bearing interest at the rate of six per cent, with a 
promise to pay eight per cent in the future, wil] not be binding for 
the payment of interest at eight per cent, but it will bind the prom- 
isor to pay the debt and six per cent. 

2. Evidence of Partnership. Statements made by one of the mem- 

27—7? 
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bers of an alleged partnership, in the absence of the other, cannot 
be used against the latter to prove the existence of the partner- 
ship. 


Appeal from St. Louis Circuit Court. 


JUDGMENT OF GENERAL TERM AFFIRMED. 


J. D. Johnson and W. V. N. Bay for appellant. 


J. S. Fullerton for respondent. 


Henry, J.—The plaintiff’s action was to recover a 
debt incurred by the Dispatch Printing Company, which, 
he alleged, was assumed by Peter L. Foy and defendant as 
co-partners, in their purchase of said establishment on the 
4th day of April, 1868. The defendant denied that when 
that purchase was made by Foy they were co-partners. 
The rulings of the court on that issue are the matters which 
we deem it necessary to consider particularly. The in- 
structions given, except as herein otherwise indicated, were 
unexceptionable, and those asked by defendant and refused, 
were properly refused. 

There was error in allowing plaintiff eight per cent 
interest on his demand from the date of the assumption of 
1. rsrerrsr: ver. the debt, even if defendant is to be held lia- 
Cr Cees. ble; but, although there was an express agree- 
ment to pay that rate of interest, which cannot be enforced 
because not in writing, plaintiff is entitled to six per cent 
from the date of the assumption. The debt was then due 
and the promise was to pay it, Filley giving an extension 
of time for the payment. It bore six per cent interest, and 
the agreement to pay the debt was an assumption of the 
agreement of the original debtor in all its terms. 

The court erred in admitting the evidence of state- 
ments made by Foy in the absence of McHenry, that they 
2 evipexceor Were ¢o-partners. The existence of the co- 
PARTNERSHIP. = partnership was expressly denied, and the 
evidence of the statements of Foy was vot admissible to 
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prove that McHenry was his co-partner. “The act, declar- 
ation or admission of one person, is not admissible in evi- 
dence to establish the fact that others are his partners, 
though it is ordinarily sufficient to prove it as against him- 
self.” 2 Greenleaf Ev., § 484. To this respondent answers 
that “there was other evidence, defendant’s letter for in- 
stance, independent of How’s testimony, proving the co- 
partnership,” and, therefore, although the court may have 
erred in the admission of evidence of Foy’s statements, it 
did not prejudice the defendant. There was no express 
admission in McHenry’s letter to Foy, that on the 4th day 
of April, 1868, he and Foy were co-partners. It is but an 
inference from expressions in the letter, which McHenry 
in his testimony was properly permitted to explain, and 
his explanation, if accepted as true, showed that the mean- 
ing of the expressions was different from that attached to 
them by the appellant. The evidence of Foy’s statements 
was offered and admitted, not for the sole purpose of 
showing that an established partnership had assumed the 
debt, but to establish the existence of the partnership, and 
as there was a conflict of evidence on that issue, it cannot 
be assumed that the error of admitting it worked no preju- 
dice to defendant. ‘lhe judgment of the general term 
reversing that of special term, and remanding the cause, is 
affirmed. All concur. 


Tue State v. Reavis, Appellant. 


1. Evidence as to Credibility of Witness. Upon the trial of an 
indictment for larceny, one who had been joined with the defend- 
ant in the indictment, but had been released by a nol. pros., was 
called as a witness. For the sole purpose of meeting insinuations 
of defendant’s counsel that the witness was fully released from pun- 
ishment in consideration that he would testify against defendant, 
the prosecuting attorney offered in evidence two indictments which 

were still pending against the witness and the defendant jointly, 
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charging them with other acts of larceny. Held, that they should 
have been excluded. 

Criminal Law: EVIDENCE OF OTHER OFFENSES. Upon the trial of 
an indictment for larceny, evidence of other larcenies committed 
by the defendant is inadmissible. 

Testimony of Accomplice. The rule announced by this court 
in the case of The State v. Jones, 64 Mo. 391, as to the weight to be 
attached to the testimony of an accomplice is adhered to. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, 
Judge. 


REVERSED. 
Forrist § Fry for appellant. 


J. I. Smith, Attorney-General, for the State. 


Hoven, J.—At the October term, 1878, of the circuit 
court of Audrain county, the defendant and one John Ar- 


1. EVIDENCE as To nOtt were jointly indicted for grand larceny 
OF WITNESS. for stealing two head of cattle. A severance 
was ordered, and the defendant being arraigned, pleaded 
“not guilty.” At the June term, 1879, a nol/e prosequi was 
entered as to Arnott, and at the trial of the defendant Ar- 
nott was used by the State asa witness against him. It 
appears from the record that after testimony as to the lar- 
ceny charged, as well as other larcenies, “the State then 
offered in evidence two indictments which the prosecuting 
attorney stated were indictments against the witness John 
Arnott, charging him with stealing other cattle about the 
same time. The court asked: ‘Are they joint indictments 
against John Arnott and defendant? The prosecuting at- 
torney replied: ‘They are, but I offer them only for the 
purpose of showing that the witness, John Arnott, has not 
been whully released from liability to punishment, to meet 
the insinuations of defendant’s counsel, that said witness 
was fully released in consideration that he would implicate 
and testify against defendant. I offer them for the pur- 
pose, and only for the purpose, of showing that whatever 
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the result of the case on trial, witness Arnott must still 
answer to these indictments.’” The indictments offered 
were received in evidence against the objections of the de- 
fendant. The court erred in permitting these indictments 
to go to the jury. They were not admissible even for the 
purpose stated, and they were certainly calculated to preju- 
dice the jury against the defendant. The State should not 
have been permitted to show by indirection, that the de- 
fendant was under indictment for other offenses similar to 
the one for which he was then being tried. If the extent 
of the inducements held out to Arnott to testify against 
the defendant in this case, was a matter to be considered 
by the jury in determining his credibility, as is contended 
by the State, it would necessarily have involved the prob- 
ability of conviction under the indictments pending against 
him in which no nolle had been entered. Arnott may not 
have apprehended any danger from those prosecutions, 
und may not, therefore, have demanded that a nolle should 
be entered in them. It was competent for the defendant 
to show that he was jointly indicted with him as an ac- 
complice, and that he had received immunity from that 
prosecution in consideration for his testimony against the 
defendant, and there the inquiry on that subject should 
have stopped. 

The testimony as to the stealing of other cattle, by 
2. crmminaL Law: the defendant and Arnott, at other times, was 
evidence of other , —— 
offenses. inadmissible. 

The instruction given by the court, of its owu motion, 
as to the weight to be attached to the testimony of an ac- 
3. testivoxy or COMplice, is in accordance with the decision 
ACCOMPLICE. of this court in the State v. Jones, 64 Mo. 
391. For error committed in permitting the indictments 
mentioned to go to the jury, and in receiving evidence of 
the stealing of other cattle at another time, the judgment 
will be reversed and the cause remanded. The other 
judges concur. 
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Foster, Plaintiff in Error, v. Kenrick. 


Administration: AcTION FOR WASTE AFTER FINAL SETTLEMENT. A 
petition in an action brought against an administrator by a dis- 
tributee, after final settlement, to charge him for waste and mis- 
management of the estate, is fatally defective, if it fails to state that 
there are no creditors, and that the property alleged to have been 
wasted was not applicable to the payment of debts. (Wag. Stat., 
p. 118, 2 6.) 

Appeal from Mississippi Circuit Court.—Hon. D. L. Hawkins, 

Judge. 


AFFIRMED. 
J. D. Foster pro se. 
Waide § Dennis for defendant in error. 


Norton, J.—The only question presented in this case 
is as to the propriety of the action of the circuit court in 
sustaining a demurrer to plaintiff’s petition. The petition 
is as follows: ‘ Now, at this day, comes the plaintiff and 
for his amended petition states that in the year 1865 one 
James Stanley departed this life, and left as his only child 
and heir-at-law, one John Stanley, who, in the year 1870, 
assigned in writing and transferred to John D. Foster all 
his right, title and interest in and to the estate of James 
Stanley, deceased, either real, personal or mixed, so the 
plaintiff says that he is interested in said estate. Plaintiff 
further states that in the year 1876 the defendant, as ad- 
ministrator of said estate, made a final settlement of his 
administration of said estate before the probate court of 
Mississippi county, Missouri, which court was one of com- 
petent jurisdiction, on which settlement said estate was 
found to be insolvent. Plaintiff further states that de- 
fendant while acting as such administrator of said estate 
was guilty of waste and mismanagement of said estate, 
in this, that on the 2nd day of February, 1866, the defend- 
ynt received into his hands the sum of $194.41, money had 
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and received by the defendant from the plaintiff, as attor- 
ney, which said sum was the assets of said estate, which 
will more fully appear by reference to the receipt of said 
defendant of said date herewith filed. Plaintiff further 
states that defendant failed, neglected and refused to ac- 
count for said sum in any of his annual or final settlements 
of said estate. So the plaintiff says that defendant, as 
such administrator, was guilty of waste and mismanage- 
ment of said estate, of said sum of $194.41, with interest 
from the 2nd day of February, 1866, which sum and the 
interest are due this plaintift, and for which he asks judg- 
ment.” 

Waiving the question as to whether the defendant, 
after making his final settlement as administrator, could be 
sued for failing to account in such settlement for assets 
which had come into his hands, we think that the petition 
is fatally detective in not stating that there were no cred- 
itors of the estate, and that the fund which defendant is 
charged with having wasted, was not applicable to the 
payment of any debt due from theestate. Plaintiff, as the 
representative of the only heir and distributee of the in- 
testate, would only be ertitled to the fund for which he 
sues in the event that the fund was not necessary to pay 
debts, and would not have been applicable to that object 
had the administrator accounted for it in his settlements. 
Wag. Stat., § 6, p.118. The petition not only lacks this 
necessary averment to show plaintiff’s right to sue, but 
inferentially shows, from the statement, that the estate was 
found to be insolvent on final settlement, that the estate 
was in debt, and that the fund claimed by plaintiff was 
necessary to pay debts, and if necessary to pay debts, then 
plaintiff, as a distributee, had no interest in it, he being 
entitled as such distributee only to what is left after the 
payment of debts. Judgment affirmed, in which all con- 
cur. 
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Puiturrs v. Fiynn, Appellant. 


Landlord and Tenant: conTRACT: TORT: MISJOINDER OF PARTIES. 
A landlord cannot maintain a joint action for rent against his tenant, 
and for conversion against another person, who, with knowledge of 
his lien rights, has bought the crop and disposed of it. 


Appeal from Saline Circuit Court—Hon. Wma. T. Woon, 
Judge. 


REVERSED. 


This was a suit for rent against defendant Blackburn. 
Flynn was joined as co-defendant. The petition averred 
that he had purchased of Blackburn the crop raised on the 
demised premises; that the purchase was made with full 
knowledge that it had been so raised, and that plaintiff’s rent 
was not paid, and that plaintiff was, therefore, entitled to 
a landlord’s lien upon the crop. It further averred that 
Flynn had sold and shipped the crop, so that the lien could 
not be specifically enforced. There was a prayer fora gen- 
eral judgment against Blackburn, and a prayer that Flynn 
be required to pay plaintiff out of the proceeds of the sale 
the amount of such judgment. To this petition Flynn 
filed a demurrer, which having been overruled, he refused 
to plead further, and after trial and verdict against Black- 
burn, a judgment was entered against both, from which 
Flynn appealed. 


Scott § Cooney for appellant. 


Suerwoop, C. J.—The objections of the demurrant 
Flynn to the petition, were well taken, for these reasons : 
Ist, The petition united in the same count two distinct 
cuuses of action, one arising ex contractu, the other ex de- 
licto. 2nd, Two distinct causes of action not belonging to 
the same class, were united in the petition. 3rd, There 
was an improper joinder of parties defendant, Blackburn, 
who was declared against on a breach of contract, and 
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Flynn for a tort. It is unnecessary to notice the other 
errors assigned. Judgment reversed and cause remanded. 


All eoneur. 





Tue Strate v. Hopper, Appellant. 


The Indictment in this case is in one count, not two. 

Change of Venue: sunpa@na. From the time that a change of 
venue is ordered, the court to which the case is sent, has jurisdic- 
tion, and the clerk of that court alone can issue a subpoena for wit- 
nesses. 

Practice, Criminal: arracuMent or witnesses. If the fact that 
a witness not duly subpeenaed, has been recognized to appear, is not 
shown by the record and is not otherwise made known to the trial 
court at the time an application is made for an attachment against 
him, the judgment will not be reversed for refusal to order the at- 
tachment; especially, where after the attachment is refused the 
defendant reads as the testimony of the absent witness what he 
states in an affidavit then made for a continuance the witness would 
testify to if present. 

———2: wITNEsseEs. It isa salutary practice, especially in criminal 
cases, to prohibit witnesses from communicating, during the trial, 
either with each other or with third persons concerning the case. 

: HARMLESS ERROR IN ADMITTING EVIDENCE. Where evidence 
prejudicial to one of the defendants in a criminal cause is errone- 
ously admitted, but that one is acquitted, the other cannot make 
that error ground for reversal of a judgment against him. 

: WITHDRAWING EVIDENCE BY INSTRUCTION. When evidence 
has been erroneously admitted in a criminal case, an instruction to 
the jury to disregard it, will not cure the error if the evidence is of 
a character to prejudice the defendant’s case; but it will suffice 
where it is apparent that it did not or was not calculated to have 
that effect. 

: MURDER. A homicide committed in the attempt to perpe- 
trate robbery, is not necessarily murder in the first degree. (State 
v. Earnest, 70 Mo. 520.) 

Harmless Error in Instruction. If proper instructions are 
given in a ¢riminal case, the judgment will not be reversed for the 
giving of others which are erroneous, if they are harmless. 

Instruction as to Admissions. Whether defendant has made 
any admissions or not, it is not error to give the jury a general in- 
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struction that if they find he has made statements or admissions 
against his interest, such statements or admissions are evidence 
against him. It would he different if the instruction contained the 
substance of a specific admission or statement. 

Instructions in Murder Cases: consTiITuTIONAL LAW: INDE- 
PENDENCE OF THE JUDICIARY. Section 1234 of the Revised Statutes 
of 1879, is not to be understood as requiring the trial courts, in 
murder cases, to instruct the jury as to murder in the second de- 
gree whether there is evidence to which the instruction could ap- 
ply or not. If such were its meaning, it would be an invasion of 
the province of the judiciary. The legislature cannot prescribe 
what instructions the courts shall give, unless they have previously 
embodied into a legislative enactment, as the law of the land, the 
substance of such instructions. 

. Practice: sury. The fact that the jury deliberated on their ver- 
dict in a room in which was a set of Missouri reports, and that the 
bailiff in charge of them remained in the same room, will not viti- 
ate a verdict if there was no improper conduct on the part either 
of the jurors or the bailiff. 

12. Prosecuting Attorney. The objections to a remark made by the 
prosecuting attorney in this case, Held, frivolous. 


Appeal from Dade Circuit Court—Hon. Jno. D. Parkryson, 
Judge. 


AFFIRMED. 
J. B. Upton for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—Defendant jointly with one Earnest and 
Robertson, was indicted in the Cedar circuit court for the 
murder of Samuel C. Ham. At the October term, 1879, 
of the circuit court of Dade county, to which the cause, as 
to Hopper and Robertson, was removed on change of 
venue, there was a trial, which resulted in the acquittal of 
Robertson, and the conviction of Hopper of murder of the 
first degree. From the judgment against him be has ap- 
pealed to this court. , 

The motion to quash the indictment was overruled, 
and this is assigned as error. It charges in appropriate 
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1, THe INDictuENT. language and with the requisite particularity, 
that Earnest murdered Tam, and then concludes as fol- 
lows: “And the jurors aforesaid, upon their oaths afore- 
said, do further present that James Robertson and J. B. 
Hopper, then and there feloniously, willfully, deliberately, 
premeditatedly, and of their malice aforethought, were 
present helping, abetting, assisting, comforting and main- 
taining the said 8S. T. Earnest in the felony and murder 
aforesaid, in manner and form aforesaid to do and commit, 
and the jurors aforesaid do say that the said 8. T. Earnest, 
James Robertson and J. B. Hopper, him the said Samuel 
C. Ham then and there in manner and form aforesaid, fe- 
loniously, willfully, deliberately, premeditatedly and of 
their malice aforethought, did kill and murder, against the 
peace and dignity of the State of Missouri.” Defendant’s 
counsel contend that the indictment contains two counts, 
and that the first fails to conclude “ against the peace and 
dignity of the State,” while the second, which alone con- 
nects Hopper and Robertson with the killing, fails to charge 
the time, place and manner of killing. It is, however, but 
one count alleging in the first place, with all the particu- 
larity and formality requisite, that Earnest murdered Ham, 
and then charging that the other defendants were present 
aiding and abetting him. ‘The motion to quash was prop- 
erly overruled. 

Nor was there any error in refusing to order an at- 
tachment against Eliza Bradshaw, a witness for defendant. 
o cuaxce or -heonly cause alleged for an attachment was 
VeNvE: subpoena. that she had been served with a subpena 
issued by the clerk of the circuit court of Cedar county, 
after a change of venue was awarded to Dade county. 
The order changing the venue conferred jurisdiction of the 
cause upon the Dade circuit court, and it was from that 
time pending in that court. Henderson v. Henderson, 55 
Mo. 535. The subpcena was, therefore, a nullity. On pro- 
ducing the order changing the venue, the clerk of the 
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Dade circuit court could have issued a subpeena in the 
cause. 

On a motion for a new trial, affidavits were read for 
the purpose of showing that at the October term of the 
3. practice,crimt- Dade circuit court, Mrs. Bradshaw was rec- 
NAL: attachment . : 
of witnesses. ognized to appear as a witness for defendant 
at the January adjourned term; and if that fact, which 
did not appear of record, had been alleged and established, 
as a ground for the attachment when it was asked, it would 
have been error to refuse it. It was not, however, relied 
upon, but after the attachment was refused defendant read 
as the testimony of Mrs. Bradshaw what he stated on his 
affidavit then made for a continuance, she would testify to 
if present. 

At the commencement of the trial the witnesses were 
“put under the rule,” and directed to converse with no 
. - witness: ONC Concerning the case, and to disclose no 
- facts within their knowledge except to at- 
torneys on the side for which they had been respectively 
subpeenaed. Of this defendant complains, but we see no 
objection to it. The object was to prevent the witnesses 
from informing each other what their testimony had been, 
or would be, and this would be frustrated if they were 
permitted to tell it to other persons who could communi- 
cate it to the witnesses. | It is a salutary practice, especially 
in criminal cases, and intended to prevent collusion and 
concert among witnesses to harmonize their testimony. 

Defendant also complains that Mrs. Ham was allowed 
to testify to a conversation between the three men and her 
grand-children, when, from her own story, it appeared that 
she was then at the cane-mill, some distance away, and did 
not pretend to hear the conversation. There is no founda- 
tion in fact for this complaint. Mrs. Ham stated that she 
and Mr. Ham “ started down to the molasses-mill to get 
some wood. Just then three men rode up and met the chil- 
dren at the gate,” when the conversation alluded to oc- 
curred. They were not at the mill, but had started to go 
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there, and just then the men came up to the gate. She 
testifies as if she heard the conversation, and the contrary 
does not appear. 

Nor should the judgment be reversed on account of 
the admission of the testimony of J. LB. Smith, that he 
cor taiaharmless heard that Ham had talked of buying Duke's 
evidence. farm, and that Lucy Ann Smith, with whom 
Duke was living, was a sister of defendant Robertson. 
Robertson, the brother, seemed not to have been injured by 
it, as he was acquitted. 

Moreover, the jury were instructed to disregard it in 
their deliberations; and while this would not cure the 
seni CfOr of admitting evidence improperly, 
instruction. which was of a character to prejudice the 
defendant’s cause; yet it suffices when it is evident that 
the testimony did not, or was not of a character to prej-/ 
udice the party against whom it was admitted. 

Nor was there error in overruling the motion to dis- 
charge Robertson. 

With regard to the second, third, fourth and eleventh 
instructions, declaring a homicide committed in the attempt 
?. : murder. to perpetrate a robbery, murder in the first 
degree, we have only to reiterate what was said on that sub- 
ject in the Earnest case, 70 Mo. 520. See also Wharton on 
{Lomicide, $$ 184, 185, 186,187. The statute does not de- 
clare that every killing in the perpetration, or attempt to 
perpetrate a rape, robbery y, &ec., shall be murder, but that 
“any murder which shall be committed * * in 
the perpetration of, or attempt to perpetrate any arson, 
rape, robbery, burglary or mayhem, shall be deemed mur- 
der in the first degree.” It is not a detinition, but a classi- 
fication of the offense. Those homicides which are made 
murder in the first degree by our statute, are only such as 
were murder at common law, and are only mentioned in 
section 1232 for the purpose of classification, not of defi- 
nition. The statute of New York differs from ours in that 
it makes the killing of a human being “ when perpetrated 
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without a design to effect death, by a person engaged in 
the commission of any felony,” murder in the second de- 
gree. That is both a definition and a classification of the 
crime. Adjudications under that statute are, therefore, 
not applicable to cases arising under ours. 

The instructions were erroneous, but harmless, for if 
flam was killed as alleged, the men who killed him were 
© waruurss xeon Uilty of murder, without reference to an 
iN INSTRUCTIONS. attempted robbery. He was not killed by 
accident, but aside from any purpose to rob, the killing 
was deliberate, willful and premeditated. Proper in- 
structions as to murder, without reference to the attempted 
robbery, were given by the court. 

The criticism by defendant’s counsel of the tenth, 
thirteenth, fourteenth, fifteenth and sixteenth instructions 
given for the State, is without merit. 

The twelfth instruction, to the effect that if the jury 
found that any admissions or statements were made by either 
9 instruction as Of defendants against his interest, such state- 
To APMISSIUNS. = ments or admissions were evidence against 
him, could not possibly have injured the defendant. If 
none were proved, then the jury could not possibly have 
found that there were any. If any were proved, the in- 
struction was proper. If the instruction had contained the 
substance of a specific admission or statement, it would be 
different. 

The sixth and seventh instructions, asked by defend- 
ant and refused, were substantially given in the ninth for 
the State, and were, therefore, properly refused. 

It is also urged as a ground for reversal, that the court 
failed to instruct the jury with regard to murder of the 
10. INstrucTIONS second degree, and contended that section 


IN MURDER CASES: 


constitutional 49: 4 rt Q , ti 
laws indepen. 2294, of the Revised Statutes, a new section, 


deuce ofthe judi- requires it in all trials for murder. It pro- 
vides that: ‘ Upon the trial of an indictment for murder in 
the first degree, the jury must inquire, and by their verdict ascer- 


tain, under the instructions of the court, whether the defendant 
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be guilty of murder of the first or second degree; and persons 
couvicted of murder in the first degree shall suffer death ; 
those convicted of murder in the second degree shall be 
punished by imprisoument in the penitentiary not less than 
ten years.” This seems to be but an affirmance of what 
the law has been in this State for a half century. Sections 
1232 and 1233, in the Revised Statutes of 1879, are iden- 
tical with sections 1 and 2, page 446, of Wagner’s Statutes, 
except that the words “or other felony,” in section 1, are 
omitted from section 1232. Section 1234, of the Revised 
Statutes, differs from section 3 of Wagner’s Statutes, in the 
addition of the words above italicized. It has always been 
held to be the duty of the court, in trials for murder, if the 
evidence would warrant it, to instruct the jury as to mur- 
der in the second degree, and if the above section was 
meant to require such an instruction to be given, without 
regard to the evidence, we do not hesitate to say that it is 
such an invasion of the province of the judiciary as can- 
“not be tolerated without a surrender of its independence 
under the constitution. The legislature can pass any con- 
stitutional law it may deem proper, and the courts are 
bound to observe it, but it cannot prescribe for them what 
instructions they shall give in a cause, unless they have 
previously embodied into a legislative enactment as the law 
of the land the substance of such instructions. We hold, 
therefore, that in any view to be taken of section 1234, 
the trial courts cannot, in a trial for murder, give an in- 
struction in regard to murder in the second degree, inless 
there is evidence which would warrant the jury in anding 
the accused guilty of murder in that degree. 

Section 1654 provides that, “any person found guilty 
of murder in the second degree, or of any degree of man- 
slaughter, shall be punished according to the verdict of the 
jury, although the evidence in the case shows him guilty 
of a higher degree of homicide.” If a person be indicted 
for murder, and under the instructions of the court the 
jury find him guilty of a lower degree of homicide, he 
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shall be punished according to the verdict, although the 
appellate court may determine that the evidence proved 
only the higher degree of homicide. That such is now 
the law, seems to be an additional reason why the trial court 
should confine its instructions to the case made by the evi- 
dence. The distinction between murder in the first and 
second degree has not been abolished, and is as clear a dis- 
tinction, under our decisions, as that between murder and 
manslaughter, and while it is competent for the legislature 
to provide that if a jury find the accused guilty of murder 
of the second degree when the evidence proves him guilty 
of murder of the first degree, he shall, nevertheless, suffer 
the punishment prescribed for that crime, we do not think 
it within the province of the legislature to require the 
courts to instruct the jury as to any crime, except such as 
the evidence warrants. 

This court has held that if one be found guilty of 
the second degree of murder, it is an acquittal of the 
higher degree, and although the judgment be reversed, on. 
his appeal, he cannot again be put upon his trial for mur- 
der of the first degree. The legislature, if it see proper, 
can enact otherwise, and thus accomplish what was prob- 
ably intended by the amendment to sections 1 and 3. If 
the evidence against the accused prove only murder of the 
first degree, and he be convicted of the second degree, and 
the judgment be reversed because instructions were given in 
relation to murder of the second degree, it virtually amounts 
to his acquittal of murder of either degree, because when 
again put upon his trial, if the evidence be the same, he 
cannot be convicted of murder of the first degree because 
acquitted of that crime by the former verdict, nor of mur- 
der of the second degree because the evidence would not 
warrant instructions on that degree of murder. 

The defendant complains that “the jury were allowed 
to deliberate upon their verdict in the court room in which 
11. practice: jury. Was a set of the Missouri reports, and the 
usual paraphernalia of a court room.” “That the bailiff 
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in charge of the jury was also allowed to remain in the 
same room.” No improper conduct on the part of the 
jury or the bailiff is alleged. The latter was instructed by 
the court to remain ina part of the room remote from that 
in which the jury deliberated, and it is not alleged that he 
disobeyed the order, or in any manner whatever partici- 
pated in the deliberations of the jury, or held any com- 
munication with them. 

The objections to the remarks of the prosecuting at- 
torney are frivolous. On one occasion, and but one, when 
1. prosecuting # Witness answered an inquiry, the attorney 
aie nee remarked to his associate, who was taking 
notes of the testimony, “ put that down,” and this is seri- 
ously urged as a ground fora reversal of the judgment. 
If for such a reason it should be reversed, there would 
never be an affirmance of a judgment in a civil or criminal 
cause. The attorney for the State had the right to take 
notes of the testimony, and one had a perfect right to tell 
his associate to make a note of any evidence which he 
deemed important. The manner of the attorney prosecut- 
ing for the State is a matter for the cognizance of the trial 
court. Weare not here to review his conduct unless he 
mist:-te law or facts in his address to the jury, or take 
some undue advantage of the accused. 

The evidence in this cause against Hopper was sub- 
stantially the same as was introduced in that against Seth 
Earnest ‘The only question was in regard to the identiti- 
sation of the accused parties with those who committed 
the murder. No question whatever that it was a cold- 
blooded, brutal, dastardly murder, and the jury having 
found that defendant was one of the three who committed 
it, and no material error having occurred in the progress 
of the trial, the judgment is affirmed. All coneur. 


Suerwoop, C. J., anp Norton, J.—We concur in aftirm- 
ing the judgment, but we do not concur in the remarks in 
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the foregoing opinion in reference to the instructions con- 
cerning robbery. 





SPEALMAN v. THE Missounr Pacrric RatLway Company, Ap- 
pellant. 


Double Damage Section of Railroad Law, Constitutional. Sec- 
tion 43 of the railroad law, (Wag. Stat., 310,) making railroad com- 
panies liable in double damages for stock killed by them in conse- 
quence of failure to erect and maintain fences, is not obnoxious to 
either the 5th or the 14th amendment to the constitution of the 
United States, both of which prohibit the taking of property with- 
out due process of law. Neither is it in conflict with section 8, 
article 11, of the constitution of Missouri of 1875, which declares 
that the clear proceeds of all penalties and forfeitures shall belong 
to the public school fund. 


Appeal from Cass Circuit Court—Hox. Noau M. Givan, 
Judge. 


AFFIRMED. 


The plaintiff’s cause of action arose on the 11th day 
of June, 1877. 


Thos. J. Portis and E. A. Andrews for appellant, in ad- 
dition to other points presented in an elaborate brief, called 
special attention to the difference between section 5, arti- 
cle 9, constitution of 1865, which was in foree when the 
case of Barnett v. A. & P. R. R. Co., 68 Mo. 56, arose, and 
section 8, article 11, constitution of 1875, which was in 
force when the present case arose, and argued that that 
case wus not decisive of the question involved in this, cit- 
ing especially Dutton v. Fowler, 27 Wis. 427. 


Norton, J.—The main question presented in this case 
is, whether section 43 of the ruilroad corporation act, which 
makes such a corporation liable for double damages for 
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stock killed by it in consequence of the failure of the com- 
pany to erect and maintain fences along the line of its 
road, as therein required, is in violation either of the con- 
stitution of the State, or the United States. It is claimed 
on the part of defendant that said section is obnoxious to 
and violative of article 5 of the amendments to the consti- 
tution of the United States, which declares that “ no per- 
son shall be deprived of life, liberty or property, without 
due process of law ;” and also of article 14, which provides 
that “no State shall deprive any person of life, liberty or 
property without due process of law.’ In the case of Bar- 
nelt v. A. § P. R. R. Co., 68 Mo. 56, it was contended that 
suid section 43 was in conflict with article 2, section 30, of 
the constitution of the State, which is an exact copy of 
article 5 of the constitution of the United States, and it 
was then held that the objection was not maintainable, for 
the reason that the act in question was a penal statute 
intended chiefly to secure the safe transportation and pro- 
tection of persons who commit themselves to the care of a 
railroad company to be carried, and that the enactment in 
question, being an exercise of the police power of the 
State, was valid and in no sense obnoxious to the constitu- 
tional provision declaring that no person shall be deprived 
of life, liberty or property without due process of law. 
Adhering to the principle announced in the above case, 
we are of the opinion that the act in question is neither 
violative of the 5th nor the 14th article of the amendments 
to the constitution to the United States. 

The case of Barnett. supra, is also conclusive on the 
further point made by defendant that said section 43 is 
unconstitutional in giving the penalty to the person whose 
property is injured and not to the school fund. Judgment 
affirmed, with the concurrence of the other judges. 





436 SUPREME COURT OF MISSOURI, 





The State v. Cooper 





Tue Strate v. Cooper, Appellant. 


Willful Homicide: murper. A homicide committed willfully 
and without justification, but not deliberately or premeditatedly, is 
not murder in the second degree. 

Criminal Law: DEFENDANT as A WITNESS. In a criminal pro- 
ceeding the defendant’s status as a witness is the same as that of a 
party to a civil suit who becomes a witness for himself, but it can- 
not be declared, as a matter of law, that his testimony in his own 
behalf is entitled to the same credit as if he were testifying ina 
civil suit in his own behalf. (Criticising State v. Swain, 68 Mo. 608.) 


Evidence of Character: rractics. Evidence in support of a wit- 
ness’ character for truth and veracity offered before any impeach- 
ing testimony is introduced, is premature and should be excluded. 


Appeal from Newton Circuit Court.—Woy. Josepu Cravens, 
Judge. 


REVERSED. 
George Hubbard and A. J. Harbison for appellant. 
J. I. Smith, Attorney-General, for the State. 


Henry, J.—At the February term, 1879, of the New- 
ton circuit court, the defendant was indicted for the murder 
of William Grimes. A trial at the August term, 1879, 
resulted in his conviction of murder of the second degree, 
and from the judgment against him, defendant has ap- 
pealed. 

The evidence disclosed the following facts: that the 
deceased and the defendant were brothers-in-law, the lat- 
ter having married a sister of the former, and that they 
had a misunderstanding in relation to a stock field. 

Isaac Grimes, father of defendant’s wife, testified that 
on the Ist day of November, 1878, Cooper came to his 
house and asked him if deceased bought the stock field. 
Ile and Cooper then went to where the deceased was hitch- 
ing a team to a wagon, and Cooper asked the deceased if 
he bought the stock field from Jno. Grimes. Deceased an- 





APRIL TERM, 1880. 


The State v. Cooper. 


swered: “I did—you know I did.’ Cooper replied, “I 
bought Brison’s third, and intend to have it, or have the 
biggest fuss that was ever had on Indian Creek.” After 
some further conversation, deceased said, “ Cooper, if you 
will pay me for the little old stock field you may have it.” 
He replied, “I won’t doit. Ill have it anyhow, or have 
hell over it.” This conversation occurred about 9 o’clock 
a. m., November Ist, 1578. On the 4th day of November 
the homicide was committed. 

Mrs. Thursa Grimes, mother of the deceased, the only 
person who witnessed it, testified that on the morning of 
the difficulty which resulted in the death of her son, Cooper 
came to her house and asked for her husband. After he 
left, she went down to aspring on the premises where Wil- 
liam Grimes was at work on a wagon wheel. He asked her 
to get him a piece of iron, and in returning with it to the 
spring she saw Cooper in the bed ot a branch, then dry, 
approaching the spring, and witness and Cooper arrived 
there together. ‘The deceased was stooping or bending 
over at his work, and never straightened up, but said to 
Cooper, “I suppose you are going to take that pasture 
from me any how.” Cooper said, “ Who says so?” De- 
ceased replied, * It looks very much so by your turning 
your cattle in.” Cooper answered, “It’s a God damned 
lie,” and deceased said, “ It is another,’”’ and Cooper there- 
upon shot him, inflicting the fatal wound. When shot, 
deceased slapped his hand to his side, and Cooper said, 
“God damn you, don’t you draw that on me.” After 
Cooper shot he drew his gun upas if he would shoot again, 
and witness knocked it to one side. Cooper then left. 
Deceased had a pistol, and it was found on the ground 
near his body. This occurred about ten o’clock in the 
forenoon, a half hour after Cooper was at the house inquir- 
ing for old man Grimes. 

As a foundation for impeaching the testimony of this 
witness, she was asked if she did not, at her residence, in 
November, 1878, have a conversation with Abner Edmond- 
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son and W. W. Laymon, or one of them, at the time they 
stopped at her house and made some coffee, in which, 
speaking of the homicide, she said: “ My son was doing 
something, and Cooper came up and a quarrel began, and 
my son shot first, and fired twice, and then @ooper shot 
him.” To which she answered she did not. In answer to 
a question, witness said she “did not say on the ground, 
before or during the time of the inquest, that she brought 
tools down to William and started back to the house and 
got up on the side of the hill, and heard Bill give Mr. 
Cooper the lie, and turned around, and about the time she 
turned, the gun fired.” 

Mrs. Palmer, sister of the deceased, was at her father’s 
house on the morning of the 4th of November; heard a 
large gun tire, and very soon after heard small one. Her 
mother called her, and told her Cooper had killed Bill ; 
witness ran down and found him dead. Lee Sheppard, on 
the morning of the homicide, was in a field with Brison 
gathering corn 300 or 400 yards from the place where 
Grimes was killed; heard report of a very large gun, and 
in a short time another smaller; heard screaming and went 
to the place. LBrison’s testimony was to the same effect. 
He did not go to the spring. J. E. Meyers lived one-fourth 
or one-half mile from Grimes; he and Beavers were fixing 
floor in corn crib and heard two shots, one large, the other 
small, like shot gun and rifle; heard screaming and went 
to the place and found Grimes dead. This was substan- 
tially the evidence for the State. 

For the defense, Abner Edmondson testified contra- 
dicting Mrs. Grimes, and stated that about the last of 
November, 1878, he and W. W. Laymon were at her 
house, and got permission from her to make some coftce 
by her fire, and while there, she said, speaking of the 
homicide, “her son was doing something, and Cooper 
came up, and a quarrel began, and her son shot first, and 
fired twice, and then Cooper shot her son.” W. W. Lay- 
mon’s testimony was to the same effect. 
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Jacob Syler was on the ground where William Grimes 
was killed and present at the coroner’s inquest, and heard 
Mrs. Grimes, before, or about the time of the coroner’s 
inquest, make a statement that she “had bronght tools 
down to Bill Grimes where he was at work at the wheel, 
and started back to the house, and got upon the side of 
the hill and heard Bill give Cooper the damned lie, and 
that she turned around, and about the time she turned 
around the gun fired.” Ile further testified that he saw : 
pistol there, (the same Grimes had when killed,) half- 
cocked, with one or more loads in it. John Branham was 
one of the coroner’s jury. Ile saw on the ground a Colt 
navy pistol, four or five chambers of which were empty ; 
it was half-eoecked; there was one ball in a chamber of the 
pistol. The empty chambers had the appearance of hav- 
ing been fired recently. Charles Scott was also of the coro- 
ner’s jury; saw the pistol; it was half-cocked; there was 
one load in it; looked as if fired during the day. Sidney 
Sweet was at the place where Grimes was killed, about one 
o'clock. Grimes’ body was on the ground, and witness 
saw pistol about three feet from the body. He examined 
it, and it had the appearance of having been recently tired 
off; one load was in. When a pistol has been recently 
fired, there is a light gray tint on the chambers, and on 
the butt of cylinder at the tubes. 

The defendant was introduced and testified for him- 
self; and in his testimony contradicted old man Grimes, as 
to the conversation testified to by the latter. He stated 
that at that interview he and William settled the difficulty 
about the field; he agreeing to credit William with the 
price of it on a debt William owed him; that on the 
morning of the fatal difficulty, he was hunting his sheep, 
and carried his gun to shoot dogs, if he found any sheep- 
killers. Other evidence showed that he had had sheep 
recently killed by dogs. LHe also contradicted Mrs. Grimes, 
as to the difficulty at the spring; and without detailing his 
evidence, it is sufficient to say, that, if true, it entirely 
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exonerated him, and showed that deceased was the 
aggressor, and fired the first shot. He was asked on 
cross examination, if, and denied that, “ he stated to Alfred 
Gibson, on the Saturday after the killing, in the county 
clerk’s office, that he did not know how his gun went off, 
unless Grimes’ bullet struck the hammer of his gun and 
fired it.” ILe was also asked if, and denied that he stated 
to John Crum, on Saturday or Sunday after the difficulty, 
“that he was excited, and Grimes’ bullet might have 
struck his gun and fired it.” In his testimony in chief, he 
testified that after Grimes shot at him, he shot Grimes. 

Many errors are alleged by defendant’s counsel, but 
there are only one or two to which we deem it necessary 
to give particular attention. 

The fifth instruction for the State was as follows: “If 
the jury believe from the evidence that the defendant will. 


1 wrurtiuom. fully shot and killed William Grimes with a 


ciwe: murder. ~~ gun, and do not tind that such killing was 


done with deliberation and premeditation, as those terms 
are detined in these instructions, then such killing would 
be murder in the second degree, unless the jury should 
find that the killing was justifiable.” That deliberation 
and premeditation may be inferred from a willful killing, 
is avery different proposition from that asserted by this 
jnstruction, by which the jury were told in effect, that, 
although they might not find that there was premedita-* 
tion or deliberation, yet if they found the killing to have 
been willful, that is, intentional, that dispensed with proof 
of all the other elements of murder. The jury was vir- 
tually told in that instruction, that an intentional killing, 
not excusable or justifiable, is murder of the second de- 
gree, although not found to have been committed with 
premeditation or deliberation. The instruction was mani- 
festly erroneous and has no support in any case to be 
found in our reports. State v. Wieners, 66 Mo. 14; State v. 
Curtis, 70 Mo. 594; State v. Foster announces no such doc- 
trine as that contained in this instruction; 61 Mo. 552. 
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The second instruction for the State, with respect to 
threats, was warranted by the testimony of old man 
Grimes. It was for the jury to say whether the declara- 
tions made by the defendant, if made, that he “intended 
to have the field, or the biggest fuss that was ever on In- 
dian Creek,” and that he “ would have it or have hell over 
it,” constituted threats against the deceased or not. 

The court erred in giving instruction No. 8 for the 
State. It was as follows: “ The testimony of the witness, 
Jacob Syler, in regard to what Mrs. Grimes testified before 
the coroner’s jury at the time the inquest was held, is ex- 
cluded from the consideration of the jury.” This assumes 
and declares that Syler’s testimony was in relation to what 
Mrs. Grimes testified to before the coroner’s jury ; whereas, 
as his testimony appears in the record, it was in regard to 
a conversation had by her, and not her testimony on that 
occasion. 

We do not think the court erred in refusing defend- 
ant’s instruction, * that the testimony of defendant, Cooper, 
2 CRIMINAL LAW: in his own behalf, has as much credibility 

witness attached to it as if he were testifying in a 
similar manner in a civil case, and his truthfulness or un- 
truthfulness should be tested in the same way as any other 
witness.” No. 4, given for the State, was all that defendant 
wis entitled to on that subject By it the jury were told 
that “they are the sole judges of the credibility of wit- 
nesses, and in passing upon the credit to be given any wit- 
ness (defendant included) they may take into consideration 
the means of knowledge, the relation to the transaction, 
and the interest of the witness.” 

In a criminal proceeding the defendant’s status as a 
witness is the same as that of a party toa civil suit, who 
becomes a witness for himself, but it cannot be declared as 
a matter of law, that his testimony in his own behalf is 
entitled to the same credit, as if he were testifying in a 
civil suit in his own behalf. The credit of a witness testi- 
fying for himself in a criminal cause, is to be determined 
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by the jury, as in a civil suit, by the demeanor of the wit- 
ness, the character of his testimony and the magnitude of 
his interest in the event; but it is not a correct proposition 
of law that he is entitled to the same credit, when testify- 
ing in his own behalf in a criminal cause involving his 
liberty or his life, as if he were testifying for himself in a 
civil suit involving but a trifling sum of money. Nothing 
appears in the opinion of the court, in the State v. Swain, 
68 Mo. 608, on this subject, but the following paragraph : 
“Relative to the testimony of defendants themselves, we 
do not think that the instruction asked for them on that 
point should have been given. But we do think that 
the jury should have been told that a defendant testifying 
in his own behalf in a criminal case has as much credibil- 
ity attached to his testimony as if testifying in a similar 
manner in a civil one.” I do not know exactly what that 
paragraph means, but presume that the court meant, that 
when he comes upon the witness stand his status is the 
same as if testifying for himself in a civil cause. The 
court certainly did not mean that, as a matter of law, one 
testifying to save his life was under no greater temptation 
to swear falsely than one testifying to recover or avoid the 
payment of an insignificant sam of money. It should not 
be declared as a legal proposition, that one testifying for 
himself in a civil cause involving a thousand dollars, has 
as much credibility attached to his testimony as if testify- 
ing in a case involving five dollars. 

The evidence as to the character of defendant for 
truth and veracity was properly excluded, because prema- 
3. evipence or turely offered. It was after his denial that 
tice” he had made certain statements, and before 
the State introduced any evidence to contradict him, that 
the evidence was offered, aud the offer was not repeated 
after the State’s contradictory evidence was introduced. 

There was no error in the admission of the testimony of 
Gibson and Fugate. It contradicted the accused in a ma- 
terial matter. He testified that he shot Grimes after 
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Grimes shot at him. His statement to Fugate and Gibson, 
was, as they testified: “I donot know how my gtn went 
off, unless Grimes’ bullet struck the hammer of my gun 
and fired it.” If this statement was true, the accused did 
not fire his gun, whereas in his testimony he admitted that 
he shot the deceased. 

Many other errors are assigned which it is not deemed 
necessary to notice, but it may be well to suggest, that the 
zeul of the prosecuting attorney led him beyond his duty. 
If the evidence in a criminal cause will not justify a ver- 
dict against the accused, the prosecuting attorney will be 
more in the line of his duty in entering a nolle prosequi, 
than in attempting to procure a conviction by volunteering 
a statement of facts not proved or a declaration of law not 
given by the court. The judgment is reversed and the 
vause remanded. All concur. 





Tue State v. Pepico et al., Plaintiffs in Error. 


Indictment for Hog Stealing. The stealing of a hog being no 
longer grand larceny irrespective of value, (R. S. 1879, 2 1307,) an 
indictment for stealing one should allege either that it was of the 
value of $30, or more, or that it was under that value. 


Error to Butler Circuit Court—Hon. R. P. Owen, Judge. 
REVERSED. 

S. M. Chapman for plaintiffs in error. 

J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The detendants were jointly indicted 
for stealing a hog. The indictment was found November 
5th, 1879, and charged the larceny as committed on the 
first day of that month. On trial had, the defendants were 
found guilty of grand larceny, and each sentenced to two 
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years’ imprisonment in the penitentiary. Under the stat- 
ute, as it formerly stood, (1 W. 8S. 456, § 25,) the stealing of 
iu hog was grand larceny, irrespective of value. By the new 
statute, however, which went into effect on the day the hog 
is alleged to have been stolen, the stealing of a hog is not 
of itself, grand larceny.—R. 8. 1879, p. 229, § 1307. It was 
necessary, therefore, in order to charge the defendants with 
the crime of grand larceny, that the indictment should 
allege the value of the hog to be “thirty dollars or more.” 
In cases where the degree of punishment depends in any 
measure upon the value of the thing stolen, the indictment 
must state its value. As, for instance, where there are two 
degrees of larceny, grand and petit, distinguishable by the 
value of the property stolen. ‘The value in such instances 
is material to the punishment, and must be set out in the 
indictment.—2 Bishop Crim. Prac., § 676. 

Under the present statute, R. S. 1879, § 1318, the 
stealing of articles under the value of thirty dollars, not 
being the subject of grand larceny without regard to 
value, is petit larceny, and punishable by imprisonment in 
the county jail, &c., while grand larceny or the stealing of 
property of that or greater value, is punishable by impris- 
onment in the penitentiary.—Ib. 229, § 1308. It is thus 
apparent that this case falls fully within the rule stated by 
Mr. Bishop, and the necessity of stating the value of the 
animal stolen becomes obvious. As the case now stands, ’ 
the defendants have been indicted for stealing a hog, which 
act, under the statute at the date of its alleged commission, 
was neither grand nor petit larceny, so that it follows that 
the verdict finds the defendants guilty of a crime with 
which the indictment does not charge them, and that they 
have been sentenced in accordance with the verdict, but 
not the indictment. Judgment reversed and defendants 
discharged. All concur. 
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Amick v. Houtman et al., Plaintiffs in Error. 


Depositions are not properly certified, unless the names of the wit- 
nesses examined either appear in the certificate, or appear in the 
caption, and are referred to in the certificate. 


Error to Carroll Cireuit Court-—Hon. E. J. Broappvs, 
Judge. 


REVERSED. 


Crosby Johnson for plaintiffs in error cited 1 Green- 
leaf ’s Ev., $$ 322, 323; Parsons v. Huff, 38 Me. 1387; House 
v. Elliott, 6 Ohio St. 497; Merritt v. Yates, 71 Ill. 636; Ca- 
bell v. Grubbs, 48 Mo. 333. 


Hoven, J.—This was an action under the statute which 
gives double damages against any drover who shall drive 
off, or knowingly and willfully suffer, or permit, to be 
driven off, any stock from the premises of any citizen, or 
from the range in which such stock usually run, to any 
distance exceeding three miles from such premises, or range, 
R. 8. § 5469. The plaintiffs recovered judgment, and the 
defendants have appealed. The testimony of two of the 
Witnesses was contained in depositions taken before a jus- 
tice of the peace. The defendants moved to suppress these 
depositions on the ground that they were not certified as 
required by law, but the court overruled the motion. The 
certificate of the justice is as follows: 

I, R. S. Morrow, justice of the peace within and for 
the township of Jackson, in the county of Clinton, and 
Stute of Missouri, do certify that, in pursuance of the an- 
nexed notice, came before me at the office of R. 8S. Morrow, 
justice of the peace for Jackson township in the county of 
Clinton and State of Missouri, , who were by 
me severally sworn to testify the whole truth of their 
knowledge touching the matter in controversy, aforesaid, 
that they were examined and their examination reduced to 
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writing and snbecRbed by them respectively in my pres- 
ence, on the day, between the hours and at the place in 
that behalf first aforesaid, and their said depositions are 
now herewith returned, and I further certify that 

and are non-residents of said county 
of Clinton, in said State of Missouri. Given at office in 
the county of Clinton and State of Missouri, this 19th day 
of August, 1876. 





R. 8S. Morrow, Justice of the Peace. 


The statute requires the officer to state in his certificate 
that the depositions were subscribed and sworn to by the 
witnesses, R.S. § 2151. The names of the witnesses should 
therefore appear either in the certificate, or in the caption : 
and if they appear in the caption and not in the certificate, 
they should be referred to in the certiticate. This certifi- 
cate is defective in failing to state, by reference, or otherwise, 
the names of the witnesses who were swora and examined. 
They do not appear in the body of the certificate, nor do they 
appear in the caption. The statute intends that the certiti- 
cate of the officer shall identify the depositions on file, as 
the depositions taken before him. For error committed 
by the court in overruling the motion to suppress the depo- 
sitions, the judgment will be reversed and the cause re- 
manded. The other judges concur. 





Tue State v. Ropertson, Appellant. 


Jury: WAIVER OF STATUTORY PRIVILEGE. It is too late after convic- 
tion to obiect that the panel of jurors, from which the trial panel 
was selected, was insufficient innumber. The right to have a num- 
ber of qualified jurors equal to the number of peremptory chal- 
lenges, and twelve in addition, before proceeding with the trial, is 
a statutory privilege, (Wag. Stat., 1102, 27,) and is deemed waived 
if not claimed in time. 

Practice: JuDGE’s CONTROL OVER THE RECORDS OF THE CouRT. If 
the record of a criminal case as made up by the clerk, erroneously 
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fails to show that the defendant was present during the trial, the 
judge may, at any time during the term, cause a proper entry to 
be made showing his presence. 


Appeal from Worth Circuit Court.—Hon. 8. A. Ricnarpson, 
Judge. 


AFFIRMED. 
EF. Miller and Lafe Dawson for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—No bill of exceptions, nor anything pur- 
porting to be a bill of exceptions, was filed in the cause, 
1. sury: waiverof and we can, therefore, consider only such 
statutory privi- 7 : : 
lege. errors, if any, as appear in the record proper. 
The defendant was indicted for burglary in the first degree 
and grand larceny. In criminal trials the State, in all 
cases punishable by imprisonment in the penitentiary, * not 
less than a specified number of years,” is entitled to chal- 
lenge peremptorily six, and the defendant twelve jurors. 
2 Wag. Stat.,§ 4 p. 1102. The punishment prescribed for 
burglary of the second degree, is punishment in the peni- 
tentiary not less than three years. Wag. Stat., § 18 p. 459. 
The State, therefore, was entitled in this case to six, and 
the accused to twelve, peremptory challenges. 2 Wag. 
Stat., § 7 p. 1102, provides that: “There shall be sum- 
moned and returned in every criminal case a number of 
qualitied jurors equal to the number of peremptory chal- 
lenges, and twelve in addition; and no party shall be re- 
quired to make peremptory challenges before a panel of 
such number of competent jurors shall be obtained.” 

The record shows that at the April term of the Worth 
circuit court, defendant answered ready for trial, and the 
court ordered a jury of twenty-four men to be summoned, 
from which panel twelve were selected, empaneled and 
sworn to try the cause. Thirty were necessary to compose 
a legal panel of jurors in this cause, and the court erred in 
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ordering a less number to be summoned. But the defend- 
ant made no objection, and is to be regarded as having 
waived the right to the statutory number. State v. Waters, 
62 Mo. 196. Defendant’s counsel contends that the de- 
fendant could not waive this right; but it will be found on 
examination of the adjudications that it is a constitutional 
and not a statutory right, to which that doctrine is appli- 
rable. In The State vr. Mansfield, 41 Mo. 474, relied upon 
by counsel, by consent of defendant eleven jurors tried the 
cause, one having been discharged in consequence of sick- 
ness, and the court reversed the judgment, on the express 
ground that it was a waiver of a constitutional right, re- 
marking that, “ Whenever there is a constitutional guar- 
aunty of the right of trial by jury, the jury must be com- 
posed of twelve men.” But our reports abound with cases 
in which it has been held, that a mere statutory privilege 
or right may be waived by the defendant. State v. Waters, 
62 Mo. 196. Nor is there anything in this case making 
the doctrine of that of the State v. Davis, 66 Mo. 684, ap- 
plicable here. The defendant was not asked, in the pres- 
ence of the jury, to consent to a less number of jurors on 
the panel, from which the trial panel was to be selected, 
than the statute required, but, when the case was called 
for trial, the court ordered a jury of twenty-four men to 
compose the panel, from which a jury to try the cause was 
to be selected, to which the defendant made no objection. 
In The State v. MeCarron, 51 Mo. 28, cited by counsel, the 
defendant objected to the order of the court at the time, 
and that fact distinguishes that from this case. 

The record affirmatively shows that the defendant was 
present throughout the trial, and there is nothing in the 
2 PRACT ICR: point that the entries were made wae hanes 
svat the reconts MOtions for a new trial and in arrest were 
ee filed. It was at the same term of tle court. 
It was not an amendment nune pro tunc, and the court was 
authorized to order such entries, although there was noth- 
ing of record by which an amendment nune pro tune could 
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have been made at a subsequent term. It is the duty of 
the court to see that the clerk makes all proper entries 
during the term, and it has authority, during the term, 
if any have been omitted, to require the clerk to make 
them. This doctrine is too well established to require any 
citation of authorities to support it. There being no bill 
of exceptions in the transcript, we cannot notice the in- 
structions complained of. The judgment is affirmed. All 
concur. 


Barns v. Tue Crry or Hannrpat, Appellant. 


1. Municipal Corporation: LIABILITY FOR FLOODING LAND BY CHANG- 
ING A STREAM. A city, in pursuance of power conferred by its 
charter, caused the waters of a creek running through its limits to 
be turned into a new channel. This channel proved so inadequate 
that the waters escaped and flooded plaintiff’s lot; Held, that the 
city was liable for the injury so inflicted. 

2. Implied Power of Agent. Authority given to an agent to open 
anew channel for the purpose of turning the course of a stream 
will include authority to erect a dam or break-water across the old 
bed of the stream as a means of expediting or accomplishing the 
work. 


Appeal from Hannibal Court of Common Pleas.—Hon. Joun 
T. Repp, Judge. 


AFFIRMED. 
Walter D. Anderson for appellant. 
T. H. Bacon and Geo. A. Mahan tor respondent. 


Norton, J.—This is a suit instituted by plaintiff as the 
owner of a certain lot in the city of Hannibal for the re- 
covery of damages for injuries thereto, occasioned, as is 
alleged in the petition, by the negligence of defendant in 
turning and changing the channel of Bear Creek, a running 
stream of water in said city. The petition, after setting 


29—71 
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up an ordinance of defendant authorizing the changing 
and straightening of a certain portion of said stream, al- 
leges that the negligence of defendant consisted in not 
making the new channel through which the water of said 
creek was to pass, wide enough and deep enough to allow 
said water to flow and pass away, as it would have done 
in the original and natural channel of said creek; that by 
reason of such insufficiency of the new channel and the 
obstruction of the original channel, the water which had 
been accustomed to flow through said original channel, 
was backed up so as to overflow plaintift’s lot. The an- 
swer of defendant admits the passage of the ordinance set 
up in the petition, but avers that the city had no power to 
pass it, denies that the city either opened the new channel 
or erected a dam obstructing the old channel of said stream, 
and avers that the injury of which plaintiff complains was 
occasioned by the construction of adam erected by the 
Hannibal & Central Missouri Railroad Company, and by an 
extruordinary freshet which no ordinary prudence could 
have prevented. The replication denies the new matter of 
the answer, and on the trial plaintiff obtained judgment, 
from which defendant has appealed, and assigns for error 
the action of the court in giving and refusing instructions. 

It was admitted on the trial that, under the ordinance 
of defendant authorizing and providing for straightening 
and changing the channel of said Bear creek, the city bad 
taken all the necessary steps to condemn the land, on to 
which the new channel of said creek was to be changed, 
and had paid for the land thus condemned. ‘The evidence 
offered on the trial and assupplementary to this admission 
tended to show that the city, to consummate the object 
sought to be accomplished by the ordinance, arranged with 
the Hannibal & Central Missouri Railroad Company to ex- 
cavate the earth from the land condemned for the purpose 
of opening a new channel for said creek and use the same 
in constructing the embankment for its road-bed through 
said city; that McKenney & Townley, who were sub-con- 
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tractors for the construction of said road-bed, in pursuance 
of the authority thus conferred, proceeded to make the 
excavation and remove the earth for said new channel; 
that said railroad company erected a dam across the old 
bed of the channel of said stream of water and turned it 
into the newly excavated channel, that said new channel 
was not constructed of sufficient width and depth to 
afford a passageway for the water of said stream, equal in 
capacity to the old channel of said stream, and that in 
consequence thereof plaintitf’s lot was flooded and dam- 
aged. 

It is claimed by counsel that defendant is not liable 
because the city had no power to adopt the ordinance 
1. muntcipat, cor- Changing the channel of said stream, and 
iy for fooding that, if it had such power, there is no evi- 


ty ye apt 
and by changing ° e : 
dence to show that it authorized the Hanni- 


a stream. 

bal & Central Missouri Railroad Company to do the work. 
This claim we think is not well founded, for it is expressly 
provided in section 1, Acts 1859-60, p. 371, that the city 
council of the city of Hannibal shall have power to fix by 
ordinance the channel of Bear Creek, and shall have the 
right to use for this purpose any street or alley, and cross 
others, and take and condemn private property agreeably 
to the laws in force authorizing the taking of private 
property for streets, lanes and highways. This same power 
both in a more specific and enlarged sense is conferred in 
sections 13 and 14, Acts 1870, pp. 304, 305. If, in execut- 
ing the power thus conferred, the city, either by itself or 
those whom it authorized, so carelessly and negligently 
did the work of changing said channel as to inflict injury 
upon others, it is clearly liable under the rule laid down in 
the cases of Imler v. City of Springfield, 55 Mo. 119; Weg- 
mann v. The City of Jefferson, 61 Mo. 55. 

It is, however, insisted that this doctrine does not ap- 
ply in this case, because there was no evidence that de- 
». mpuiep power (22dant authorized the Hannibal & Central 
ascites Missouri Railroad Company to erect the dam 
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across the head of said stream. We think the evidence 
tended strongly to show such authority. Mr. Haywarc, 
who was offered as a witness, testified that the city, the 
officers of the city, had arranged with the said railroad 
company to take the earth out of the new channel. This 
evidence was received without objection, and shows that 
the city, which had unquestioned authority to have the 
work done, and which had passed an ordinance authorizing 
it to be done, arranged with the Hannibal & Central Mis- 
souri Railroad Company to do it, thereby, pro hac vice 
making said company its agent, and if said company, in 
executing the work of changing the channel, erected the 
dam or breakwater as a means of expediting or accom- 
plishing the work it had arranged to do, injury resulting 
therefrom is properly chargeable to defendant. The in- 
structions of the court fairly placed the case as to defend- 
ant’s liability before the jury on the theory herein stated 
and were properly given, and as those asked by defendant 
ignored this theory, they were properly refused. Judg- 
ment affirmed, with the concurrence of the other judges. 





Lone v. Dismer anD McEnteEg, Appellants. 

Negotiable Note: inporser’s LIABILITY: WAIVER OF RELEASE. An 
indorser of a negotiable note, who was ignorant of the fact that 
presentment and demand of payment had not been made in time, 
being informed by the holder that perhaps he was released from his 
indorsement, and asked whether, if that were the case, he would 
take advantage of it, refused to answer the question, but subse- 
quently offered to pay a less amount in full settlement of the de- 
mand; Held, that he had not waived his release. 


Apjeal from Phelps Circuit Court Hon. V. B. Him, 
Judge. 


REVERSED. 
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The note sued on was for $132.87. 
L. F. Parker for appellants. 
C. C. Bland for respondent. 


SuERwoop, C. J.—McEntee was the payee and indorser 
of a negotiable promissory note. No demand of payment 
had been made of the makers. Several days after the note 
fell due, Richardson, the then holder, states that he called 
on the indorser and told him that the Dismer note had not 
been paid, and asked him how about it, when McEntee 
told him “to go and collect the note of the makers, that 
the note was good ;” that, thereupon, Richardson informed 
him that payment had not been demanded of the makers, 
and he said “that made no difference, that did not release 
him.” Richardson further states that he told *McEntee 
that Baker had said that he, McEntee, was released, and 
asked him if he would take advantage of it, if it should 
turn out that he was released by failure to make demand 
of Dismer, when McEntee said: “I refuse to answer that 
question.” McEntee’s testimony is in most respects like 
that of Richardson, but he says that at the time of the in- 
terview referred to, he did not know that he was released, 
and did not promise to pay the note. Long, the plaintiff, 
testified that McEntee offered to give him $100 for the 

‘note, payable in three months. This McEntee denied, but 

stated he had asked Long, by way of compromise, if he 
would take $75 for the note. This was all the evidence. 
The instructions for the plaintiff are not preserved, but de- 
fendant, McEntee, was refused an instruction in the nature 
of a demurrer to the evidence. This instruction was im- 
properly refused. 

The authorities agree that if the proper steps are not 
taken to fix the indorser, and thus convert his conditional 
liability into an absolute engagement, he is discharged, un- 

less with full knowledge of all the facts of his release, he 


Se ee Se ee 
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promises to pay the debt, or does acts from which such 
promise can be clearly and unmistakably inferred. 1 Par- 
sons Notes and Bills 595, e¢ seg.; Story Prom. Notes §§ 
274 et seqg., and 280. In the present instance it is quite too 
clear for argument that McEntee made no use of any ex- 
pression that can be tortured into an acknowledgment 
of, or promise to pay, the debt. He evidently did not 
know, until informed by Richardson that he was released, 
but as soon as he was informed of that fact, he positively 
refused to answer whether he would take advantage of it. 
No case has ever gone to the length of holding that an in- 
dorser would be bound under such circumstances. Nor 
does the alleged offer of McEntee to Long, of $100 for the 
note, at all strengthen plaintiff’s case. McEntee had a 
right to compromise, to buy his peace. Besides, the offer if 
made was not accepted. Parsons Notes and Bills, 600. 
The result of these views is that the judgment must be 
reversed. All concur. 





Tue Strate v. Brown, Appellant. 


Constitutional Law: MoBERLY COURT OF COMMON PLEAS. Section 
5 of the schedule to the constitution of 1875, provides that certain 
courts of common pleas “ shall continue to exist and exercise their. 
present jurisdiction until otherwise provided by law.” Held, that 
this left to the legislature the power to enlarge or diminish the 
jurisdiction of these courts, or to abolish them entirely. An act 
extending the jurisdiction of the Moberly court of common pleas 
over an additional township, is a proper exercise of this power. 


Change of Venue. This court refuses to review the decision of 
the trial court upon the question of fact presented by the applica- 
tion of the defendant for a change of venue, on the ground of 
prejudice on the part of the inhabitants of the county. 


Competency of Juror who has formed Opinion from News- 
paper Reports. A person summoned as a juror in a criminal case 
stated that he had formed an opinion as to the guilt of defendant 
from having read the reports of a former trial in the newspapers 
that the opinion was such a one as would require evidence to re- 
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move, but that he could try the case fairly and impartially without 
regard to the opinion so formed. Held, that he was competent to 
serve as juror. Henry and Hoven, JJ., dissenting. 


Appeal from Moberly Common Pleas Court.—Hon. G. H. 
Burckuartt, Judge. 


AFFIRMED. 
Martin § Priest for appellant. 


A. H. Waller, Prosecuting Attorney, J. L. Smith, At- 
torney General, H. M. Porter, T. B. Reed and U. 8S. Hall 
for the State. 


Napton, J.—The defendant was indicted at the July 
term, 1878, of the Moberly court of common pleas, for the 
murder of his mother-in-law, Mrs. Parrish, on the 23d day 
of July, 1878. The result of the trial was a conviction of 
murder in the first degree. I hardly think it necessary to 
state in detail the facts upon which the verdict was based, 
inasmuch as it is conceded that the killing was a clear case 
of murder, unless the defendant was insane, and the only 
objections here relate to points having no connection with 
the guilt or innocence of the accused. 

The first point made is that the court which tried the 
ease had no jurisdiction. This is based upon the fifth section 
1. constrruttoxa, Of the schedule to the constitution of 1875, 
LAW of comnts which declares that “all courts of common 
mee pleas existing and organized in cities and 
towns having a population exceeding 3,500 inhabitants, 
and such as by the law of their creation are presided 
over by a circuit judge, shall continue to exist and exercise 
their present jurisdiction until otherwise provided by law.” 
By the act of April 28d, 1877, Cairo township was included 
in the jurisdiction of said court, and this case was clearly 
within the jurisdiction of this court, unless that act was 
unconstitutional. We are unable to appreciate the force 
of this objection, since the constitution seems to have left 
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to the legislature the power to enlarge or diminish the 
jurisdiction of these courts of common pleas, in existence 
when it was passed, or to abolish them entirely. In this 
case the jurisdiction was enlarged so as to extend to an 
adjoining township and the power to make this extension 
seems to have been expressly confided to the legislature. 

The second point urged here is, that the application 
for a change of venue should have been granted. Ore of 
the grounds upon which this application was based was the 
prejudice of the judge; but as there was no affidavit to 
sustain this, that ground is confessedly insufticient to au- 
thorize our interference. 

The other ground was that the prejudice of the in- 
habitants of Randolph county was so great that the accused 
could not get a fair trial. Upon this point a 
number of witnesses were examined, pro and 
con. The court decided against this application, and we 
are not disposed to review this decision upon the question 
of fact presented. 

The next point, and the only one of importance, is 

whether the jurors in this case were authorized to try it. 
3. comretrexcy or The objection to these jurors was, that they 
rorwED orixiox had formed an opinion from newspaper re- 
FROM NEWSPAPER ° . . 
REPORTS. ports of the testimony given on the first 
trial, which it would require evidence tochange. We have 
recently decided this point in two cases, State v. Coré, 70 
Mo. 491; State v. Barton, ante, p. 288, and it was decided 
the same way in State v. Davis, 29 Mo. 392, and we adhere 
to this opinion. In fact, if such opinions are to exclude 
jurors, in a case which creates great excitement ina county, 
we might as well exclude the most intelligent men sum- 
moned on a jury, for such men will, of course, form some 
opinion from the reports furnished them. 

In regard to the guestion of insanity, which seems to 
have been the only defense relied on, the instructions of 
the court are not objected to. In truth, there was not a 
particle of evidence to justify any instructions on the sub- 


2. CHANGE OF VEN- 
UE. 
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ject. The only insanity of the defendant was a reckless 
and malignant disposition which was established by proof 
of his conduct long before the murder. The instructions 
on the subject have heretofore been approved by this court. 
State v. Kring, 64 Mo. 591. The judgment is affirmed, with 
the concurrence of Suerwoop, C. J. and Norton, J. 


Henry, J., Dissentine.—Not concurring in the opinion 
of the court, it is proper that I should briefly state the 
grounds of my dissent. The‘ Moberly Monitor” and “ The 
Herald,” newspapers published in Randolph county, when 
the alleged murder was committed, and where the defend- 
ant was twice tried for the crime, published the proceed- 
ings and evidence on the first trial. W. A. Wright, Duf- 
tield, Reed, Winn, and others, summoned as jurors for the 
second trial, stated on their voir dire examination, each, 
that he had formed an opinion as to the guilt of defendant 
from having read the report of the first trial in the 
“ Monitor” and “ Herald,” and that it was such an opinion 
as would require evidence to remove, but that he could 
try the case fairly and impartially, without regard to the 
opinion so formed. The court overruled a challenge of 
these jurors for cause, and they were placed on the panel 
from which the twelve were to be selected to try the case. 

Section 22 of our bill of rights declares that: “In 
criminal prosecutions, the accused shall have the right to 
a speedy public trial by an impartial jury of the county.” 
Section 1897 of the Revised Statutes of 1879, provides that 
“ It shall be a good cause of challenge to a juror that he 
has formed, or delivered an opinion on the issue, or any 
material fact to be tried, but if it appear that such opinion 
is founded only on rumor and newspaper reports, and not 
such as to prejudice or bias the mind of the juror, he may 
be sworn.” In a dissenting opinion in the case of the 
State v. Barton, I took occasion to discuss the whole ques- 
tion on general principles, and will now therefore confine 
myself to a consideration of the change made in the law 
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by section 1897, supra. The words “and newspaper re- 
ports” found in that section, were not in section 13, Wag- 
ner’s Statutes, 1108. What is meant by the expression 
“newspaper reports?” If it be construed to include re- 
ports of the proceedings and evidence on a trial of the 
cause, I do not hesitate to declare it as my opinion, that so 
much of the section is in direct conflict with the constitu- 
tional provision above quoted. What is the difference be- 
tween hearing a witness to the transaction state the facts, 
and reading an authentic statement of what such witness 
testified to as the facts? The reason for excluding a juror 
who has read such statement, and, upon it, formed an 
opinion, is much stronger, than for the exclusion of one 
who has only heard the witness, not under oath, give his 
version of the case. 

The newspaper reports which the legislature intended 
to place upon the same ground as rumors, are those rumors 
which find their way into the columns of newspapers. If 
it mean more than this, and we give effect to the construc- 
tion contended for by the State, we utterly overthrow and 
set at naught section 22 of the bill of rights. The sub- 
stance of the doctrine contended for is, that any one is a 
competent juror, no matter what may be his opinion, or 
how formed, if he will only swear that he can and will 
decide the case according to the law and the evidence, and 
those least able will most confidently affirm their ability so 
to do. But I will not extend these remarks. What is 
here said in connection with the dissenting opinion in the 
Barton case, fully sets forth my views on the whole ques- 
tion of the competency of one tosit as a juror on the trial 
of one of whose guilt or innocence he has formed or ex- 
pressed an opinion, and these views are well sustained by 
the recent case of Greenfield v. The People, 74 N. Y. 280. 
Judge Hoven concurs with me. 
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GREENWELL, Administrator, Plaintiff in Hrror, v. HERtTaGE. 


Administration: MORTGAGE: EQuiry. If an administrator sells land 
subject to a mortgage, and afterward pays off the mortgage out of 
the general assets of the estate, he will have a clear equity 
against the purchaser for reimbursement out of the land. ( Wel- 
ton v. Hull, 50 Mo 296.) 


Error to Perry Circuit Court. 
REVERSED. 
J. C. Killian for plaintiff in error. 
Johnson, Horner & Hilmes for defendant in error. 


Henry, J.—Christian Swink was the owner of several 
tracts of land described in the petition, and on the 13th of 
June, 1868, executed a deed, which was duly recorded, 
conveying the said lands in trust to secure a promissory 
vote for $675 held by Henry Huber against him. Swink 
died leaving the note unpaid, and in March 1875 the debt, 
then amounting to $875.05, was allowed and placed in 
the fifth class of demands against the estate of Swink. At 
the March term, 1875, of the common pleas court of 
Perry county, under an order of the probate court, the 
administrator sold all the right, title and interest of the 
deceased in and to the said lands, and defendant became 
the purchaser, received a deed for the lands and still owns 
them. After his purchase the administrator paid the 
Huber debt out of the general assets of the estate, and by 
this suit seeks to charge the land with the amount so paid. 
To the petition, stating substantially the above facts, the 
circuit court sustained a demurrer, and the cause is here 
on writ of error. 

The demurrer should have been overruled. The de- 
fendant, the petition alleges, purchased the equity of 
redemption. The debt was still a lien upon the property, 
and the estate of Swink paid a debt for which the property 
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purchased by the defendant was bound, and subject to 
which it was sold. Huber, without resorting to the estate, 
might. have made his debt out of the land; but he had his 
option to proceed against the land, or the estate of Swink, 
and the exercise of that option by proceeding against the 
estate ehould not have the effect to invest defendant with 
a better title to, or a greater interest in, the land than he 
acquired by his purchase. If Huber had procured a sale 
of the land under the deed of trust, for payment of his 
note, the defendant would have had no claim in law, or in 
equity against Swink’s estate; or if defendant, in order to 
save his land, had paid the debt, he would still have had 
all he purchased at the sale. The estate paid a debt for 
which the land was bound, and subject to which it was 
sold by the administrator, and whether we denominate the 
equity of the estate to reimbursement out of the land as a 
right of substitution, or subrogation, or there be no name, 
whatever, by which it can be otherwise characterized, it is 
a clear equity which will be recognized and enforced. In 
the case of Welton v. Hull, 50 Mo. 296, this doctrine was 
clearly announced. Judgment reversed and cause re- 
manded. All concur. 


Tae State, Appellant, v. FANcHER. 


1. Criminal Law: construction or statute. Where a criminal 
statute forbids several things in the alternative, it is to be construed 
as cresting but one offense ; and an indictment may charge the de- 
fendant with the commission of all the acts, using the conjunction 
and where the statute uses the disjunctive or. 

This rule applied to an indictment under the statute against ob- 
taining money under false pretenses. (R. S. 1879, 7 1561.) 

2. Pleading, Criminal: 1npicTMENT FOR FALSE PRETENSES. An in- 

dictment under that statute charged that the money was obtained 

“by means and by use of a cheat and a fraud, and a false and 

fraudulent representation and false pretense, and a false and bogus 

check and instrument, with intent,” &c.; Held, that it was not ob- 
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jectionable onthe score of duplicity or multifariousness, or of the 
generality of the terms used. 


3. Constitutional Law: prisoNer’s RIGHT TO KNOW NATURE AND 

‘ _ CAUSE OF ACCUSATION: FALSE PRETENSES. The prisoner’s constitu- 
tional right to be informed of the nature and cause of the accusa- 
tion is sufliciently assured to him if the indictment preserves the 
substance of the offense. It is not necessary that it should descend 
toa minute detail of the facts and circumstances constituting the 
offense. On this principle the form of indictment for obtaining 
money by bogus checks, or other false pretenses, prescribed by sec- 
tion 1561, Revised Statutes 1879, is sufficient, and the section is con- 
stitutional. 


Appeal from Jackson Criminal Court.—Hon. H. P. Wurrs, 
Judge. 


REVERSED. 
J. L. Smith, Attorney-General, for the State. 


John W. Beeler and Tichenor § Warner, for respondents, 
cited against the constitutionality of section 1561, Revised 
Statutes 1879, Murphy v. State, 24 Miss. 590; Hewitt v. State, 
25 Texas 722. 


SuERwoop, C, J—At the November term, 1879, of the 
criminal court of Jackson county, an indictment was found, 
charging that the defendants ‘on, &c., at, &c., did unlaw- 
fully and feloniously obtain of and from Robert Fisher 
and John T. Donnellan, then and there being, the sum of 
thirty dollars, in lawful money of the United States, duly 
and legally issued under and by virtue of the laws of the 
United States, of the value of thirty dollars, of the goods 
and chattels of the said Robert Fisher and John T. Don- 
nellan, by means and by use of a cheat, and a fraud, and a 
false and fraudulent representation, and false pretense, and 
a false and bogus check and instrument, with the intent 
them, the said Robert Fisher and John T. Donnellan, then 
and there feloniously to cheat and defraud, contrary, Xc., 
and against,” Kc. 
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To this indictment the defendants interposed a demur- 
rer, assigning as reasons therefor, “that said indictment 
fails to inform defendauts of the nature and cause of the 
accusation against them, or either of them, in this: That 
suid indictment charges defendants, in general terms, with 
obtaining money by means of a cheat, a fraud, a false and 
fraudulent representation and pretense, and a false and 
bogus check and instrument, without stating any facts 
whatever to inform defendants, or either of them, in what 
the cheat, fraud, false and fraudulent representation and 
pretense, or the false and bogus check or instrument, con- 
sisted, and that several distinct acts and charges are im- 
perfectly united in one count,” &e. The demurrer was 
successful, and the State is here as appellant. 

The indictment is framed upon section 1561, Revised 
Statutes 1879, which provides that: “Every person who, 
with intent to cheat and defraud, shall obtain or attempt 
to obtain from any other person or persons, any money, 
property or valuable thing, whatever, by means or use of 
any trick or deception, or false and fraudulent representa- 
tion or statement, or pretense, * * or by means 
or by use of any false or bogus cheek, or by any _ other 
written or printed or engraved instrument” &c., &e., “shall 
be deemed guilty of a felony,” &c., &e. The section in 
question further provides that: “In every indictment un- 
der this section, it shall be deemed and held a sufficient 
description of the offense to charge that the accused did, 
on , unlawfully and feloniously obtain or attempt to 
obtain (as the case may be) from A. B., (here insert the 
name of the person defrauded) his or her money or prop- 
erty by means and by use of a cheat, or fraud, or trick, or 
deception, or false and fraudulent representation or state- 
ment or false pretense” &c., Kc. 

Mr. Bishop says: “ Where, for instance, a statute forbids 
several things in the alternative, it is usually construed as 
1. CRIMINAL LAW : creating but one offense; and the indictment 


construction o . ‘ 
statute. may charge the defendant with the commis- 
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sion of all the acts, using the conjunction and where the 
statute uses the disjunctive or; or on the other hand, the 
indictment may contain but one or two of the things at 
the election of the pleader.” 1 Bishop, Crim. Prac. § 191. 
In Stevens v. Commonwealth, 6 Met. 241, where the statute 
prescribed the punishment of ‘every person who shall buy, 
receive, or aid in the concealment of any stolen goods, 
knowing the same to have been stolen,” it was held that 
there was but one offense mentioned by the statute, al- 
though that offense might be committed in one of three 
modes: by buying, receiving, or aiding in the conceal- 
ment of stolen goods. So in the present instance, the 
statute under consideration provides for the punishment 
of bit one offense, though at the same time recognizing 
by the language employed that the offense might be perpe- 
trated in a variety of ways. 


~~ 


The gist of the offense is the obtaining of money or 
property, with intent to defraud ; and therefore, however, 


2. PLEADING, CRIM- varied the means, as recognized by the stat- 
for false pretenses. ute, Which the fraudulent intent may resort 
to, in order to accomplish and affectuate its purpose, still 
that purpose when attained constitutes but one crime. 
Besides, a case may be very readily imagined, where the 
unlawful purpose would fail of its accomplishment but for 
the employment of all the deceptive measures at which 
the statute levels its denunciations; in which case it is 
quite obvious, that the indictment would of necessity, have 
to be drawn as in the one before us, or else the prosecution 
would fail at the trial; fail because of having split up and 
assigned to several counts, various acts that occurred in 
conjunction with each other, and were but parts of one 
and the same transaction. 1 Bishop, Crim. Prac., §193 
and cases cited. For these reasons we do not regard the 
indictment as objectionable on the score of duplicity or 
multifariousness or of the generality of the terms in which 
its charging part is couched. 

The chief point, however, of objection, which the de- 
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murrants make to the indictment is based on the alleged 
3. CONSTITUTIONAL j j . ‘ indie 
LAW. prisoners constitutional ground, that the indictment 


right to kuow na fails to inform them of the nature and cause 


wcctenes | “8° of the accusation against them. The statute 
of Illinois (Laws 1867, pp. 88 and 89, $$ 1 and 2), both as 
to the offense charged and the sufficiency of the descrip- 
tion of that offense, is substantially like our own, and in 
passing upon objections similar to those urged here, Breese, 
C. J., speaking for the court, observed: “ The accusation 
is sufficiently identified by the name of the victim. This 
name must appear in every indictment on this statute, and, 
appearing there, no second indictment for the same offense 
could be successfully prosecuted. The conviction on this 
indictment could always be pleaded in bar of a second. 
We are of opinion that the offense is so set forth in the in- 
dictment that the aceused can be at no loss to know what 
it is with which he is charged, and can so prepare his de- 
fense, that he cannot be tried again for the same offense, 
it being so distinctly specified in this indictment as to en- 
able him, if again charged with the same offense, to plead 
this judgment in bar.” Morton v. People, 47 Ill. 468. 

In Nevada, it is held that an indictment is sufficient 
in pursuing the prescribed statutory form in the descrip- 
tion of an offense, if the substance be preserved ; and that, 
subject to that condition, the power of the legislature as 
to the fashion and form of an indictment is plenary. State 
v. O'Flaherty, 7 Nev. 153. Mr. Justice Cooley holds the 
same view, saying in effect that legislative forms of indict- 
ments are sufficient, if furnishing reasonable information 
to the accused of the accusation preferred against him. 
Cooley’s Const. Lim., 309, note. 

{n Mississippi, a statute provided “that it shall be 
sufficient, in an indictment for murder, to charge that the 
defendant did feloniously, willfully, and of malice afore- 
thought, kill and murder the deceased,” and an indictment 
drawn in this form was held not to infringe the constitu- 
tional rights of the defendant, Mr. Justice Handy, speaking 
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for the court, saying, “we do not think that the means, 
mode or circumstances of the commission of the crime of 
murder, are necessarily embraced in ‘the nature and cause 
of the accusation,’ in the sense of the constitution. They 
are rather matters of evidence to establish the charge. 
The forms of proceeding, in which these particulars have 
been observed, have been established by long usage; but 
for the most part, they are but modes of proceeding, which 
the legislature has the undoubted power to change or mod- 
ify.” Newcomb v. State, 37 Miss. 383, 397. The same doc- 
trine is held in other States. Noles v. State, 24 Ala. 672; 
Catheart v. Commonwealth, 37 Pa. Stat. 108; State v. Com- 
stock, 27 Vt. 553. 

We do not think that when closely considered, the 
authorities cited for defendants enunciate a view at vari- 
ance with the above cited authorities, and if they did, we 
should incline to adhere to those we have quoted from and 
cited ; for we do not believe that it is at all necessary in or- 
der to inform the accused of the nature and cause of the ac- 
cusation against him that an indictment which preserves the 
substance of the offense and pursues the form prescribed 
by the legislature, should, in order to its sufficiency, descend 
to a minute detail of facts and circumstances, which, dur- 
ing the progress of the trial, would be requisite to be proved. 
Entertaining these views, we shall reverse the judgment 
and remand the cause. All concur. 


St. JosepH Frere & Marie Insurance Company, Appellant, 
v. Hauck. 


Extension of Promissory note: INTEREST IN ADVANCE: PRINCI- 
PAL AND suRETY. Interest paid in advance on a note for a definite 
period, is a sufficient consideration to support a promise by the hol- 
der for forbearance during that period, so as to release a surety, if 
the promise is made without his consent. (Following Stillwell v. 
Aaron, 69 Mo. 539.) 


30—71 





466 SUPREME COURT OF MISSOURI, 


St. Joseph Fire & Marine Insurance Company v. Hauck. 


Corporation: ULTRA VIRES, WHEN NO DEFENSE AGAINST. The ma- 
ker of a note discounted by a corporation at his instance cannot de- 
fend an action on the note brought by the corporation on the ground 
that the corporation had by its charter no power to discount notes. 


Judgment. A judgment being an entirety, a reversal for error 
committed in favor of one of several defendants carries the whole 
judgment. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
B. R. Vineyard for appellant. 


Wm. H. Sherman for respondent. 


Henry, J.—This is a suit by plaintiff on a note execu- 
ted by Pinger and Browne (a firm composed of John Pin- 
ger and Joseph I. Browne) and George M. Hauck for 


$7,500, dated March 29, 1872, and payable to—, name of 
payee not inserted, ninety days after its date. David Pin- 
ger, with the knowledge and consent of the makers, wrote 
his name in said note as payee, and afterward indorsed 
und delivered it to the makers, who, on the 29th of March, 
1872, in accordance with a previous agreement between 
them and plaintiff, delivered it to plaintiff to secure a loan 
of seventy-five hundred dollars made by plaintiff to Pinger 
and Browne. Several payments were made on the note, 
leaving a balance of $2,975, for which plaintiff sued. 
Hauck’s answer denied what was not alleged, that he was 
then, or at any time, a member of the firm of Pinger and 
Browne; alleged that at the time of the transaction, plain- 
tiff was an insurance company, empowered to transact 
business under the general insurance laws of the State of 
Missouri, that he signed the note merely as a security and 
for the accommodation of Pinger and Browne, and that 
this fact was known to plaintiff, who afterward, when the 
note became due and payable, agreed with Pinger and 
Browne and David Pinger, without the knowledge or con- 
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sent of Hauck, for a valuable consideration, to extend the 
time of payment of said note for ninety days, &e. A rep- 
jication was filed by plaintiff denying the allegations in 
the answer. David Pinger did not answer. 

The evidence shows that after the note became due 
Pinger and Browne kept the interest paid up ninety days 
1. EXTENStoN oF in advance, and there was other evidence 
interestinad t ending to prove an agreement to extend the 
and surety. time of payment for ‘such period ; also evi- 
dence tending to establish the fact that there was no agree- 
ment for the extension of time, but merely a payment of 
interest in advance for ninety days. 

The instructions of the court on that subject were as 
follows : 

3. Ifthe court believes from the evidence that Hauck 
signed the note sued upon as a surety, the court must fur- 
ther believe from the evidence that the plaintiff agreed 
with Pinger and Browne, for an extension of time upon 
said note after the same became due, without the knowl- 
edge or consent of Hauck; and the court must further 
believe from the evidence that such extension of time, in 
order to discharge Hauck as such surety thereon from fur- 
ther liability, must have been such as would have prevented 
the plaintiff from bringing an action thereon against Pin- 
ger and Browne, and that the taking of interest in advance 
and declaring to said makers of said note that plaintiff 
would wait on them to any definite time, will not consti- 
tute such a promise; and unless the court believes further 
from the evidence that there was some other and further 
consideration than the taking interest in advance to a 
definite period to support said promise of plaintiff to wait 
on said makers, the court will find for the plaintiff. 

4. If the court should find from the evidence that 
when the note sued upon became due, the interest thereon 
was paid by Pinger and Browne, to a time ninety days, or 
any definite period ahead of said period at which said note 
became due, yet unless the court should further find that 
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plaintiff, for a valuable consideration, and without the 
knowledge or consent of Hauck, agreed to extend the time 
of payment after the note became due, and unless the court 
should further find that said contract for extension was 
such as to preclude the plaintiff from bringing suit upon 
said note against the makers thereof until the time to 
which such extension was made, then, and in that event, 
the court will find for the plaintiff. 

5. If the court finds from the evidence that the in- 
terest upon the note sued on was, after it became due, paid 
by the makers to plaintiff, in advance, to any definite time 
or times, that said payment of interest in advance and 
promise to wait upon the makers thereof so much longer 
did not preclude the plaintiff from commencing an action 
against the makers of said note thereon to recover the 
principal thereof at any time after taking said interest and 
promise, and before the time to which said interest in ad- 
vance had been paid ; and unless the court believes from the 
evidence that there was some agreement other than as above 
stated, supported by a valid consideration, he will find for 
the plaintiff. 

The counsel for appellant is in error with respect to 
what was decided in Stillwell v. Aaron, 69 Mo. 539. It 
was not that the mere fact of payment of interest in ad- 
vance by a maker of a note, would discharge the’surety ; 
but that interest paid in advance for a definite period, was 
a sufficient consideration to support a promise by the holder 
of the note for forbearance during that period. The in- 
structions given for plaintiff on that subject are in con- 
flict with what was decided in Stillwell v. Aaron. They not 
only assert what is now to be regarded as the well settled 
law of this State, that the simple payment of interest in 
advance does not constitute an agreement for forbearance 
during the time for which interest in advance is paid; but 
that such payment of interest in advance, is not a sufficient 
consideration for an agreement for forbearance. This, as 
was held in Stillwell v. Aaron, is not the law. 
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For defendant the court instructed the jury that, “un- 
der the pleadings and evidence in this case the defendant, 
2. corporation: Hauck, is not liable in this suit to the plaintiff 
ultra vires, when 9 
‘no defense against On the note sued on,” and also that “the 
plaintiff had no power, at the time it received the note 
sued on, to discount promissory notes by authority of any 
statute under which it was incorporated,and if the court finds 
from the evidence in this case, that after the execution of 
the note sued on, said note was indorsed in blank by David 
Pinger, the payee therein named, and by him delivered to 
Pinger & Browne, and thereafter, before the maturity of 
said note, Pinger & Browne transferred and delivered said 
note to the plaintiff for or in consideration of the payment 
or delivery by plaintiff to said Pinger & Browne of the 
sum named as the principal of said note, less the interest 
then defendant Hauck, is not liable to plaintiff in this 
action.” These instructions took the whole case from the 
jury. The view of the trial court was that the transaction 
between plaintiff and the parties to the note was, as to the 
corporation, ultra vires. This question was determined in 
favor of the plaintiff by this court when this cause was 
here on a former occasion, 63 Mo. 118, and we see no reason 
to go over the same ground again. See also Thornton v. 
The National Exchange Bank, ante, p. 221; National Bank 
v. Matthews, 98 U.S. 629. 

The judgment rendered in the circuit court in this 
cause, which was reversed by this court, was an entirety. 
3. JUDGMENT. That judgment was in favor of Hauck and 
against David Pinger, but it was not reversed as to Hauck 
and left in force as to Pinger. The cireuit court should, 
therefore, have rendered a judgment against David Pinger, 
and whatever may be the result of another trial between 
the plaintiff and Hauck, the court should enter a judgment 
against David Pinger if he continue in ‘default. The 

udgment is reversed, and the cause remanded. All concur 
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Tue State ex rel. ATTORNEY GENERAL Vv. WATSON. 


1. St. Louis County Collector. In the county of St. Louis, as con- 
stituted by the scheme of separation, the sheriff is ex-officio collector 
of the revenue. 

: SPKCIAL act. For many years prior to 1872 the offices of 

sheriff and collector had been distinct and separate in the county 

of St. Louis, by virtue of special acts. The general revenue law of 
that year made them distinct and separate in all the counties in the 

State. (Wag. Stat.,1178, 792.) It also contained special provisions 

for the election of a collector for the county of St. Louis and for the 

collection of the revenue in that county, and prescribed qualifica- 
tions for the collector of that county not required of collectors in 
other counties. By the enforcing clause the provisions of the act 
relative to the county of St. Louis were made to take effect imme- 
diately upon its approval, the rest of the act not until two months 
later. Held that, so far as the county of St. Louis was concerned, 
the law must be deemed a special act within the meaning of section 
20, article 9 of the constitution of 1875. 





Quo Warranto. 
Writ DIsMIsseD. 


J. L. Smith, Attorney General, Waldo P. Johnson and 
John W. Mcllhenny for relator. 


Fisher & Rowell and H. A. Clover for respondent. 


Hoveu, J.—This is an ex officio information in the na- 
ture of a quo warranto, brought by the attorney-general 
against the respondent, John A. Watson, alleging that he 
has usurped the office of collector of the revenue of St. 
Louis county. The respondent admits that he is exercis- 
ing the duties of collector of the revenue of St. Louis 
county, but avers that he does so rightfully, by virtue of 
having been duly elected sheriff of the county of St. Louis 
at the general election in November, 1878, and by virtue 
of the scheme of separation adopted in pursuance of the 
provisions of section 20, article 9 of the constitution, 
whereby the sheriff of St. Louis county is made ex officio 
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collector thereof, and by reason of having been duly com- 
missioned and qualified and having given bond as such. 
It is claimed on the part of the State, that the oftice of 
collector exists in the county of St. Louis by virtue of sec- 
tion 92 of the general revenue law, which declares that 
“the offives of collector and sheriff shall be distinct and 
separate offices in all the counties of this State,” and that 
the respondent is holding two offices, in violation of sec- 
tion 18 of article 9 of the constitution, which is as follows: 
«In cities or counties having more than 200,000 inhabitants 
no person shall at the same time be a State officer and an 
officer of any county, city, or other municipality; and no 
person shall at the same time fill two municipal offices, 
either in the same or different municipalities, but this sec- 
tion shall not apply to notaries public, justices of the peace 
or officers of the militia.” 

Section 20, article 9 of the constitution, which pro- 
vides for the separation of the city from the county, and 
the adoption of a charter for the city, and a scheme 
for the reorganization of the government of the county, 
declares that said scheme, when adopted, shall supersede 
all special laws relating to St. Louis county inconsistent 
therewith. Section 7 of the scheme, as adopted by the 
people, provides that the sheriff of St. Louis county shall 
be ex officio collector of the revenue of said county. Prior 
to the adoption of the scheme, and from the 12th day of 
December, 1836, the offices of sheriff'and collector had been 
distinct and separate offices in the county of St. Louis, by 
virtue of special laws. The general revenue law in force 
at the time of the adoption of the scheme, containing sec- 
tion 92 above cited, also contained special provisions for 
the election of a collector for the county of St. Louis and 
for the collection of the revenue in said county, and pre- 
scribed qualifications for the collector of said county differ- 
ent from those required of collectors in other counties ; 
and the enforcing clause of this act, which was passed 
March 20th, 1872, made all such provisions relating to St. 
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Louis county take effect at the date of approval of said 
act, whereas the remainder of the act was made to take 
effect on the Ist day of June, 1872. The law in force in 
St. Louis county in regard to the election of a collector 
and the collection of the revenue, must, therefore, be 
deemed to be a special law within the meaning of that 
provision of the constitution providing for the adoption of 
the scheme of separation. 

The fact that section 92 of this act required, for the 
first time, that a collector should be elected in every county, 
does not destroy the special character we have assigned to the 
provision requiring the election of a collector in: St. Louis 
county. This section, and indeed all those sections relat- 
ing to the collection of the revenue, are as much special as 
if they had been embodied in a separate act, and if these 
provisions had been embodied in a special act, and that act 
had been repealed, there would have been no law in St. 
Louis county for the election of a collector or the collec- 
tion of the revenue. Such repeal could not of itself put 
in force within the county of St. Louis, the provisions of 
the general law applicable to the remainder of the State, 
and the circumstance that some of the provisions of the 
general law are the same as those contained in the special 
law, could make no difference, for in such case the rule of 
action prescribed to be followed exists by virtue of the 
special law, and not by virtue of the general law. The 
law requiring a collector to be elected in St. Louis county 
being a special law within the meaning of that provision 
of the constitution relating to the separation of the city 
from the county, it follows that it was competent for the 
freeholders, iu framing a scheme of separation, and in reor. 
ganizing the government of the county, to make regulations 
inconsistent with such special law and thereby abrogate or 
supersede it, and in making such regulations the free- 
holders were not bound to substitute for such special law 
the general law in force elsewhere in the State. 

They were bound, however, to conform their action 
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to the constitution, and if the office of collector were a 
constitutional office, it would be very clear that they could 
not have dispensed with it. As the scheme of separation 
abolished the office of collector in the county of St. Louis 
by repealing the law providing for the election of a collec- 
tor there, and imposed upon the sheriff the duties formerly 
devolved upon him, section 18 of article 9 has no bear- 
ing upon the case, even if the second paragraph of that 
section could be held to apply to counties having less than 
200,000 inhabitants, of which we entertain grave doubts. 
The oftice of collector, as such, does not exist in the county 
of St. Louis, and the sheriff is not holding two offices. 
The return is adjudged to be suflicient, and the writ is dis- 
missed. The other judges concur. 


CuarK v. Brorr, Appellant. 


Attachment: INTERPLEA: ACTION AGAINST OFFICER. The recovery of 
judgment by an interpleader in attachment proceedings, will be no 
bar to an action by the interpleader against the attaching officer for 
the wrongful seizure. 


Appeal from Linn Circuit Court—Hon. G. D. Buragss, 
Judge. 


AFFIRMED. 
C. L. Dobson and S. P. Huston for appeilant. 


Our statutes providing for an interplea, must mean 
something—be enacted to serve some purpose; but if 
Clark can maintain this action, it isa mere pastime—con- 
cludes no one—simply lays the foundation for another suit; 
he interpleads to see whether he can maintain trespass. If 
the judgment on the interplea had been against Clark, it 
would have concluded him in this action. Richardson v. 
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Jones 16 Mo. 177; Richardson v. Watson, 23 Mo. 34; Bliss 
on Code Pleading, § 1. 


A. W. Mullins for respondent, cited Trieber v. Blocher, 
10 Md. 14; Drake on Attachment, § 196. 


Henry, J.—Brott, as sheriff of Linn county, levied an 
attachment against Cole & Mayo on a stock of drugs, 
which was sold under an order of court, and afterward 
Clark filed his interplea, claiming the goods. On a trial 
of the issue made on the interplea, there was a judgment 
for Clark, who then instituted this suit against Brott, for 
damages, and obtained a judgment for $1,202.50, the in- 
voice price of the goods, with interest from the date of the 
seizure, from which defendant appealed, and the only 
question is whether plaintiff can maintain such an action. 

It is contended with plausibility, by defendant’s coun- 
sel, that Clark, on the seizure of the goods by the sheriff, had 
his election to sue in trespass or replevin, or to interplead 
under the statute; and that having elected to proceed 
under the statute, and obtained a judgment in his favor, he 
is precluded from resorting to any other remedy. The 
judgment rendered was for the recovery of the property 
which had been sold under the order of the court, and the 
proceeds of sale were considerably less than the invoice 
price of the goods. 

The statute on the subject is very imperfect. There 
are only two sections in relation to interpleas. Section 
449 provides as follows: “any person claiming property, 
money, effects, or credits attached, may interplead in the 
cause, verifying the same by affidavit, and issues may be 
made upon such interplea, and shall be tried as like issues 
between plaintiff and defendant, and without any unneces- 
sary delay.” Section 450, “In all cases of interpleader 
costs may be adjudged for or against either party, as in 
ordinary actions.” R.S.1879. Ifit were a case of first 
impression, it might well be doubted whether, after the 
claimant had filed and succeeded upon his interplea, he 
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could maintain another action against the officer, for the 
seizure of the goods, but as early as 1847 the contrary was 
held in the case of Perrin v. Claflin 11 Mo. 13. Thestatute 
was then substantially the same as now, and as the legis- 
lature has not seen proper to enact otherwise, we must ac- 
cept the interpretation of the statute which has been 
acquiesced in so long, and aftirm the judgment. All 
concur. 


Tue Strate v. Baker, Appellant. 


An indictment for selling liquor without license, Held, sufficient. 
Criminal Liability of Principal for act of Agent. A hus- 
band is not criminally liable for the act of his wife in selling liquor 
without license, when the sale is made in his absence and contrary 
to his express instructions. 


oOo = 


Appeal from Johnson Criminal Court.—Hon. W. H. H. Hitt, 
Judge. 


REVERSED. 
Land & Sparks for appellant. 
J. L..Smith, Attorney-General, for the State. 


I. 


Suerwoop, C. J.—The indictment under which the 
defendant was convicted, was sufficient, since it charged 
that defendant, on a day named, “unlawfully did sell in- 
toxicating liquors in less quantities than one gallon, to wit: 
one half pint of whisky, without taking out or having 
a license as a dramshop keeper or any other legal authority 
to sell the same, against &c.” | 

Stute v. Fanning, 38 Mo. 359; State v. McBride, 64 Mo. 
364. 
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II. 


We think the evidence offered to show that the defen- 
dant, (who had a merchant’s license agli was a dealer in 
drugs and medicines,) forbade his brother and wife, whom 
he left in charge of his store, to sell liquor in less quantity 
than one gallon, except for medicinal purposes, was im- 
properly rejected. The maxim of “qui facit per alium, facit 
per se,” cited on behalf of the State, is only applicable in 
criminal cases where the instructions of the principal are 
obeyed, not where they are, as the evidence offered tended 
to show, palpably violated. Had the wife, who made the 
sale, followed the instructions of her principal, no offense 
would have been committed. It was her independent act, 
therefore, which resulted in a violation of the law. For 
this unwarranted act the husband is in no way responsible. 
In Schmidt v. The State, 14 Mo. 137, the evidence was not 
preserved, but it was assumed here that there was proof 
that “the clerk of the defendant, by his directions and 
under his control and employment, sold the intoxicating 
liquors mentioned in the indictment.” Obviously no such 
case is now presented. Judgment reversed and cause re- 
manded. All concur. 





ZIMMERMAN V. THE HANNIBAL & St. JosepH RatiRoap Com- 
PANY, Appellant. 


Negligence: conTRIBUTORY NEGLIGENCE NOT EXCUSED, UNLESS. If 
the plaintiff in an action for personal injuries grounded on defend- 
ant’s negligence, has himself been guilty of negligence contributing 
to the injuries complained of, he cannot recover, though the defend~ 
ant be likewise guilty, unless the defendant, at the time he com 
mitted his negligent act, was aware of the danger to which the 
plaintiff was exposed. 

Railroad: FAILURE TO RING OR WHISTLE. While failure to ring the 
bell or sound the whistle, as the train approaches a street crossing, 
constitutes negligence per se on the part of the railroad company, it 
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does not necessarily entitle the plaintiff to a verdict against the 
company in a case where he was himself guilty of negligence. 





DUTY TO RING OR WHISTLE. The duty of ringing or whis- 


. tling ata street crossing ceases as soon asthe locomotive has passed 


the crossing. (R.8., 7 806.) 

—— : DUTY OF TRAVELER TO LOOK AND LISTEN FOR TRAIN AT CROSSING. 
It cannot be declared, as a matter of law, that a footman is bound, 
before crossing a railway track to stop, in order to look and listen for 
trains. That rule is applicable only to persons traveling in wagons 
or other vehicles which make a noise that would necessarily inter- 
fere with their hearing. 





: Every person about to go upon a railway track, is 
bound first to use his senses of sight and hearing to ascertain 
whether a train is approaching. 

: RIGHTS OF COMPANY AND THE PUBLIC IN PUBLIC STREETS. The 
rights of the public are not subordinate to those of the railroad 
company at the crossing of a public street; but where the track 
runs along the street, the rights of the public are subordinate, and 
persons walking on the track must keep out of the way of trains. 





Instructions, which group together facts which there is evidence 
to prove, and tell the jury the legal effect of those facts, if they find 
them to exist, are to be given in preference to such as deal in gen- 
eralities. 

Contributory Negligence: case apsupGep. Plaintiff, a man of 
mature years, in his right mind, with his eye-sight unimpaired, but 
deaf, without looking to see if a train was coming, went upona rail- 
road track and started down the track, when he was almost in- 
stantly struck and injured by a train approaching from behind. 
A short distance before reaching the track he passed a point where 
the train wasin full view ; and a sidewalk for the use of pedestrians 
ran along-side the track; Held, a case of negligence precluding 
recovery against the railroad company for the injuries sustained. 


Appeal from Hannibal Court of Common Pleas.—Hon. Joun 


T. Repp, Judge. 


REVERSED. 





Geo. W. Easley tor appellant. 


David Wagner and Hatch & Hatch tor respondent. 





| 
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Henry, J.—This is a suit by plaintiff to recover dam- 
ages, for an injury received by him while walking on the 
detendant’s railroad track, in the city of Hannibal, where 
the railroad runs over a street of said city, occasioned, as 
the plaintiff alleged, by the neglect of the employees of 
defendant to blow the whistle or ring the bell as required 
by the statute. He obtained a judgment for $4,000, from 
which the company has appealed. The defense set up in 
the answer was negligence of the plaintiff, which occa- 
sioned the injury, and a denial of the negligence imputed 
to defendant. The evidence for plaintiff was substantially 
as follows: 

Plaintiff testified that he was about fifty-four years of 
age when the accident occurred, 24th day of January, 1875; 
that he got up early that morning to go toa mill for bran. 
There was lumber piled up between his residence and the 
railroad ; saw no train, did not look around or back. The 
first thing he knew was when he got on the track, the cow- 
catcher struck him, and he was knocked down and dragged 
some distane¢ by the train. If the whistle was sounded or 
the bell rung, he did not hearit. Had been living in Han- 
nibal six years,and been on the railroad more or less every 
day; was in the habit of going over this crossing every 
day and walking on the track. Hearing, worse since the 
accident. Up to that time could hear the signals of the 
train. Could hear it now at his house. Could go to the 
same place and turn his back and hear the signals. Did 
not attempt to cross over the track. Wanted to go the 
quickest way to the mill. It was a better walk up Collier 
street. Could give no reason why he did not cross the 
road and walk on north side of the street. Got right be- 
tween the rails; walked up to the road from his residence, 
and turned up the railroad track. Looked across for the 
train when he came out of his door; did not stop and look 
after he crossed the bridge over the creek, to see if a train 
was coming. His hearing was as good then as now. It 
was light enough to see a train, but couldn’t see it from 
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his house on account of piles of lumber on both sides of 
the track. Wasstruck by the locomotive twenty or twen- 
ty-one feet west of the crossing. Did not hear the train 
until he felt the cow-eatcher. Felt no jar on the track. 
Didn’t look down the track to see if a train was coming. 
Couldn’t tell why. His eyesight and sense of feeling were 
good. Couldn’t tell the speed of the train; had been deaf 
for twenty-five years. 

Dr. Thorndyke, the physician who amputated his arm, 
testified to the extent of his injury and the necessity for 
amputation; that the injury to the arm would not affect 
the hearing; did not know that plaintiff’s hearing was 
better before the accident than since. 

Wedgewood for plaintiff testified: The train, that 
morning, was going west. Witness, then an employee of 
defendant, signaled it to go on. This signal he gave 
about three minutes before he heard plaintiff's ery of dis- 
tress. Saw plaintiff that morning coming across the bridge 
over Bear creek, before the accident. The train was then 
between the bridge and Hibbert’s mill. Did not consider 
he was in any danger. There was no obstruction to plaint- 
iff’s view between the place where witness saw him, on 
the bridge, and the train. It was in fair view. He could 
have seen it, and was in plain and distinct hearing of 
it. He was forty or fifty feet from the train when he 
was crossing the bridge, and about forty feet from the 
main track of the Hannibal & St. Joseph Railroad, walk- 
ing at, what witness called, a common jog. He further 
testified that plaintiff was deaf, and one had to talk to 
him very loud to be heard by him. 

The testimony offered by plaintiff as to speed of train 
was conflicting, one witness fixing it at about fifteen miles 
another at about six miles an hour. The defendant’s evi-’ 
dence tended to show the speed of the train to have been 
from six to eight milesan hour. The testimony for plaintiff 
was to the effect that neither the bell on the locomotive 
was rung nor the whistle sounded ; while the engineer and 
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fireman on the train testified that the bell was continuously 
rung from a point eighty rods east of the crossing to the 
crossing, and that the whistle was blown at intervals. 
They were corroborated by a stranger who was at the depot 
waiting for a passenger car. 

For plaintiff the court gave the following instructions : 

1. It was theduty of the defendant’s servants and 
agents, in the management of its locomotive and train un- 
der their charge, to exercise reasonable care and precaution 
to prevent injury to the person of plaintiff, and the failure 
on their part to exercise such reasonable care and precau- 
tion, would he such negligence as to make defendant liable 
for any injury resulting from such negligence. 

2. In passing upon the question as to whether the 
servants and agents of the defendant were or were not 
guilty of negligence in the management of its locomotive 
and train, the jury should take into consideration all the 
facts and circumstances as proved by the evidence to have 
existed at the time when and the place where the injury 
occurred; and the jury should give to each fact and cir- 
cumstance, and to the testimony of each witness, such 
weight only as the jury may deem such fact, circumstance 
or testimony entitled to, in connection with all the evi- 
dence in the cause. 

3. Even if the jury should believe,{from the evidence, 
thatthe plaintiff was guilty of negligence or carelessness 
which contributed to the injury, yet if they further be- 
lieve. from the evidence, that the agents or servants of de- 
fendant, managing the locomotive or machinery of the 
defendant with which the injury was inflicted, might have 
avoided the said injury by the use of ordinary care and 
caution, the jury will find for plaintiff. 

4. It was the duty of the defendant to commence 
ringing the bell or blowing the whistle at a distance of 
eighty rods from the crossing of Main street and keep 
ringing the bell or sounding the whistle until the locomo- 
tive and train had crossed said Main street; and if it ap- 
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pears, from the evidence, that, at the time of the accident, 
no bell was rung or whistle blown, the jury may infer 
negligence or carelessness in the agent or employees of the 
defendant, in the running and managing of the train, and 
their verdict should be rendered accordingly. 

5. Ifthe jury find for the plaintiff, they will, in esti- 
mating the amount of damages, take into consideration 
the age and situation of the plaintiff, his bodily suffering 
and mental anguish resulting from the injury received,and 
the loss sustained by the want of the limb injured and 
destroyed, and the extent to which he is disabled from 
making a support for himself by reason of the injury re- 
ceived. 

6. The jury are the sole judges of the credibility of 
the witnesses who have testified in the cause, and if they 
believe from the evidence, that any witness has willfully 
sworn falsely in regard to any material fact at issue in the 
cause, they are at liberty to disregard the entire testimony 
of such witness. 

Of its own motion the court gave the following: 

1. Unless the jury find, from the evidence in the 
cause, that the servants and agents of the defendant were 
careless or negligent in the management of the train, and 
unless the jury further find that the injury was caused by 
such carelessness or negligence, the verdict should be for 
defendant. 

2. Ifthe jury find, from the evidence, that the plain- 
tiff neglected to use a reasonable degree of care and cau- 
tion, under all the circumstances, to avoid the injury, and 
that such negligence on his part contributed to produce 
the injury, they should find for the defendant, unless they 
further find that defendant’s servants and employees 
could, under all the circumstances, by the exercise of rea- 
sonable care and caution on their part, in the management 
of the train, have prevented the injury. 

3. The question as to whether the employees of de- 


fendant or the plaintiff, did, under the circumstances, use a 
31—71 
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reasonable degree of care and caution to avoid the injury, 
is a question of fact to be passed upon by the jury, and in 
passing upon it, they should consider all the facts and cir- 
cumstances proved in evidence. 

The following asked by the defendant were refused : 

1. It was the duty of the plaintiff when he arrived at 
the track of defendant’s railroad, at the crossing described 
in the petition, to stop and look and listen and ascertain 
whether any train was approaching before he stepped upon 
said track. 

2. Ifthe jury believe, from the evidence, that plain- 
tiff’s hearing was impaired at the time of the injury in 
question, then it was improper for him to pass upon the 
track of the defendant’s railroad at the point described in 
the petition, without first stopping at said track and ascer- 
taining whether any train was approaching; and if they 
further believe, from the evidence, that the plaintiff, after 
stepping upon said track, turned and was walking wester- 
ly thereon, then they will find for the defendant, notwith- 
standing they may further believe, from the evidence, that 
the bell was not ringing at the time the plaintiff was 
struck; and notwithstanding they may further believe, 
from the evidence, that the fireman of said train saw the 
plaintiff approaching the crossing described in the peti- 
tion, from seventy-five to one hundred feet from the track, 
on the fireman’s side of the engine, and said engine was 
from one to two hundred feet east of said crossing at the 
time said fireman saw the plaintiff approaching said cross- 
ing; and notwithstanding they may further believe, from 
the evidence, that said train was running at a speed not 
exceeding fifteen miles per hour. 

3. If the jury believe, from the evidence, that plaintiff 
resided in the city of Hannibal, on Main street, within 
800 yards of the Hannibal & St. Joseph Railroad where it 
crosses said street, and that he was in the daily habit of 
traveling said street and crossing said railroad track for 
s°veral years; that engines and trains were frequently pass- 
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ing during the day; that he was hard of hearing, and that 
there was no obstruction, for some distance before he reached 
the road, to prevent him from seeing the train approaching 
on the Hannibal & St. Joseph Railroad, if he had looked 
in that direction; and that he walked up to the road and 
got in the way of the train without looking to see if the 
train was approaching, then the injury was oceasioned by 
his own fault and negligence, and the jury should find a 
verdict for defendant, unless they believe that the em- 
ployees in charge of the train saw him and neglected to 
stop the train before it struck him, or to make diligent 
effort to stop it. 

4. If the jury believe, from the evidence, that the 
plaintiff, when he approached the crossing described in the 
petition, neglected to stop and look and listen for an ap- 
proaching train before passing on the track of the defend- 
ant’s railroad, they will find for the defendant, notwith- 
standing they may further believe, from the evidence, that 
the employees in charge of the train in question neglected 
to sound the whistle for said crossing and also neglected 
to ring the bell as said train approached said crossing and 
to keep ringing it until said train had passed said crossing ; 
and notwithstanding they may further believe that plaintiff 
was injured as alleged in his petition, provided the jury 
shall further believe, from the evidence, that the employees 
in charge of said train did not know that the plaintiff was 
hard of hearing, and did not know that the plaintiff was on 
the track at the time he got injured. 

5. If the jury believe, from the evidence, that the 
plaintiff was deaf or that his hearing was impaired, then 
it was his duty before passing on the track of the defend- 
ant’s railroad, at the point described in the plaintiff's peti- 
tion, to stop at said track and look both up and down said 
track so as to ascertain whether any train was approaching ; 
and if the jury believe, from the evidence, that the plaintiff 
neglected to take this precaution before stepping upon said 
track, and after stepping upon said track he turned and 
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was going westerly on said track with his back to the train 
described in said petition, they will find for the defend- 
ant, unless they shall further believe, from the evidence, 
that the engineer in charge of the engine attached to said 
train knew that the plaintiff was deaf or his hearing im- 
paired, and could have prevented striking him, after dis- 
covering that he was upon said track as aforesaid. 

The questions presented for determination by this 
record, have been so often passed upon, that we can but 
express surprise at the utter disregard by trial courts of 
the law, as announced by this court in repeated adjudica- 
tions. 

Instruction No. 3 given for the plaintiff is in direct 
conflict with what has been expressly declared to be the 
1. NEGLIGENCE: law in the following cases: Karle v. The K. 


contributory neg 


ligence, not exe ©. St. Jo, ¢ C. B. R. R.55 Mo. 476; Isabell 


cused, unless 


v. H.& St. Jo, R. R. Co., 60 Mo. 475; Harlan v. St. L., K. 
C. & N. R. R. Co., 64 Mo. 480; Same v. Same, 65 Mo. 22; 
Nelson v. A. § P. R. R. Co., 68 Mo. 593 ; Cagney v. R. R. Co. 
69 Mo. 416. In Isabell v. The R. R. Co., supra, the court 
observed (Wagner, J.): “In order to make a defendant 
liable for an injury when the plaintiff has also been negli- 
gent, or in fault, it should appear that the proximate cause 
of the injury was the omission of the defendant, after be- 
coming aware of the danger to which the plaintiff was ex- 
posed, to use a proper degree of care to avoid injuring 
him.” We have italicized that portion of the paragraph 
which the instruction under consideration ignores. Where 
negligence of the defendant and injury to the plaintiff are 
instantaneous and simultaneous, there is no propriety in 
giving the instruction with such a qualification, but when 
there is negligence on both sides, and sufficient time elapses 
between the negligence of defendant and that of plaintiff, 
which has exposed the latter to danger, for defendant to 
discover the danger to which plaintiff is exposed, and avoid 
injuring him, and there is evidence on that point, the 
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qualification of the instruction above indicated, should be 
made. 

The fourth instruction for plaintiff as to the implica- 
tion of negligence from a failure to ring the bell and blow 
2 RaILRoaD:, fall: the whistle may be substantially correct, or 
whistle. rather what the court probably intended to 
declare as the law, is not doubted, but the instruction is 
so framed that it would likely mislead ajury. It is adroitly 
drafted and is creditable to the ingenuity of the counsel 
who prepared it. An instruction to the effect, that a failure 
of defendant to ring the bell or blow the whistle is negli- 
gence per se, was approved in Karle v. R. R. Co., 55 Mo. 482, 
but the fourth instruction for plaintiff does not stop there, 
but concludes, “and their verdict should be rendered ac- 
cordingly.” In other words, if the company failed to 
comply with the requirements of the statute as to ringing 
the bell and blowing the whistle, the verdict should be for 
plaintiff, not that the jury should find from this fact negli- 
gence only, for the instruction had already told the jury to 
infer negligence from the failure to comply with this law; 
but that their verdict should be controlled by that fact. 
The instruction admits of that construction, and should 
not have been given in that form. In Karle v. R. R. Co., 
supra, the court observed: ‘It does not follow, however, 
nor was the jury so instructed, that these violations of law, 
or any one of them made defendant liable; for in this, as 
in the other instructions, the qualification announced in 
the first and prineipal instruction on negligence, that this 
negligence caused the injury, was necessarily implied.” 

Another palpable error in this fourth instruction is 
the proposition that it was the duty of the defendant to 
3. ——: auty toring 4G the bell or sound the whistle until the 
or whistle. locomotive and train had passed the crossing. 
Plaintiff and defendaut’s train were going west, and plain- 
tiff was struck by the engine west of the crossing. The 
statute requires that the bell shall be rung continuousiy or 
the whistle blown at intervals until the engine shall have 
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crossed the street orroad. (R.8.,§ 806.) The instruction 
declares that negligence may be inferred from the fact that 
the bell was not ringing, or the whistle blowing at the time 
of the accident. The accident occurred after the engine 
crossed the street, and the instruction imposed a duty upon 
defendant not prescribed by the statute. 

The first instruction, for defendant, refused by the 
court, asserts a proposition not applicable to the case at 
' - duty of Dar. That it is the duty of a citizen ap- 
traveler to look »roaching a railroad track, to look and list- 
train at crossing. on for an approaching train before venturing 
upon it, is, we think well settled; but in those cases in 
which it has been held as a matter of law, that the travel- 
er should stop and listen and look, the parties were travel- 
ing in wagons or other vehicles which made a noise, that 
would necessarily interfere with their hearing approaching 
trains. A footman, without stopping, might as readily see 
or hear an approaching train by turning his head in either 
of the directions from which one might approach, as by 
coming to a full stop, and the proposition asserted in the 
instruction, which is the law in a proper case, was inappli- 
cable to the one at bar. 

But it is urged, that it is not the duty of a citizen, ap- 
proaching a railroad track, to look, or listen for an ap- 
5. :——. proaching train, but that he may rely upon 
the signals the company is required to give, and if not 
given, may venture upon the track without incurring the 
imputation of negligence. Kennayde v. Pac. R. R. Co., 45 
Mo. 255, is cited and relied upon as sustaining that doc- 
trine. The observations of the court, Wagner, J., in that 
cuse, on this subject, were as follows: “The citizen, who, 
on a public highway, approaches a railway track, and can 
ueither see nor hear any indications of a moving train, is 
not chargeable with negligence for assuming that there is 
no car sufticiently near to make the crossing dangerous.” 
The expression “can neither see nor hear,” implies an ina- 
bility to see or hear on account of the topography of the 
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country, obstructions or other hindrances, and if the situa- 
tion and surroundings be such that the traveler could not, 
even with proper endeavor, see or hear an approaching 
train, he may rely upon the required signals, venture upon 
the track, and not be chargeable with negligence. This 
we take to be the clear signification of the language of 
the court, but if its meaning be as counsel] now contend, 
we do not hesitate to say that it has not the sanction of an 
elementary writer of any note, or a well considered adju- 
dication of any appellate court in the United States. 

The identical language of the court in that case, oc- 
curs in the opinion of the court in the case of Ernst v. 
Hudson River R. R. Co., 35 N. Y. 27, in which the facts 
fully justify the construction we have placed upon it. 
There is searcely a point of resemblance between that and 
the case at bar. There, the injured party could neither see 
nor hear an approaching train. It is distinctly stated by 
the court, as one of the facts, that, “instead of his (plain- 
tiff) having, from the hotel down, except opposite the sta- 
tion house, an open view of the northern track for a hun- 
dred rods, there was but one place in the whole distance 
where, even if he had been standing up and expecting a 
train, he could have seen it as far north as the ice house, 
which was within five hundred and ninety-four feet of the 
crossing.” But another controlling fact in that case was, 
that the station at which the accident occurred was a flag 
station, “and it had long been the uniform practice of the 
company, known to and relied on by those who traveled the 
road, to give warning when a train was sufficiently near to 
make the crossing dangerous, by having a flagman in the 
middle of the track holding up a white flag if the train 
was to stop,and a red flag if it was to pass without stop- 
ping.” On that occasion these precautions were omitted 
by the company. We notice this case thus particularly, 
because urged upon our attention by counsel for respond- 
ent “as the ablest, fullest and most satisfactory discussion 
of the question here presented, to be found in the books.” 
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There is not the slightest analogy between that and this 
case, and nothing in the opinion there delivered conflicts 
with what this court has held to be the duty of a traveler 
approaching a railroad track. 

The doctrine contended for is that, although a tray- 
eler could have seen if he had looked, or heard if he had 
listened, for an approaching train, yet, without looking or 
listening, he may go upon the track and not be chargeable 
with contributory negligence if run against and injured by 
a train of cars passing over the road; that he may shut 
his eyes and close his ears, and walk, ride, or drive across 
or along a railroad track, and if the company fails to blow 
its whistle or ring its bell, as required by law, his negli- 
gence is canceled by that of the company, and ceases to 
be a proximate cause of the injury, of which the negli- 
gence of the company is then to be regarded as the sole 
proximate cause. 

Here, the plaintiff had lived for six years within a 
few blocks of where he was injured ; was on and over the 
railroad every day ; knew that the passage of a train over 
the road, at any hour, was not an improbability; could 
have seen the train from the bridge over Bear creek, and 
if he had not been deaf, could have heard it; could 
have seen it when he walked upon the track, if he had 
looked in the direction from which it was approaching ; 
was in his right mind; his visual organs were unimpaired, 
but he did not look in that direction, and there were but 
two directions in which he had to look to see an approach- 
ing train, which could have injured him. He did not look 
or listen, but recklessly pursued his course upon the track 
of the railroad, between its rails, when there was ample 
space north of the track where he could have walked in 
safety; and yet it is urged that he was guilty of no negli- 
gence, but acted just as a prudent man would have acted 
under the circumstances, If, in such a case, a recovery 
can be had against a railroad company, the law might be 
declared in a very few words, that if any man crosses 
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or walks along a railroad track, and gets injured, he, or if 
he be killed, his representatives, may sue the company 
and recover damages; and all the difficulties and nice dis- 
tinctions as to proximate and remote causes, and contribu- 
tory and non-contributory negligence, which have so em- 
barrassed the courts, would immediately vanish. 

That the rights of the people in their own highways 
are not subordinate to those of the railway company, may 
be conceded, as to that part of the highway 





6. : rights of 
sabi da patie Which crosses the railroad, and that part not 
streets 


occupied by the railroad track, but as to so 
much of the highway as has been granted to the company 
for the-track, the rights of the citizen are subordinate to 
those of the company, for if the rights were equal, the 
citizen would be under no obligation to get out of the way 
of a passing train, but the latter would have to stop in 
order that the former might quietly pursue his stroll. It 
would be utterly inconsistent with the duties and obliga- 
tions of a railroad to shippers and travelers to hold that 
they have no more rights on their track than any citizen, 
and must regulate the speed and running of their trains to 
suit the convenience of pedestrians, who for pleasure, or 
otherwise, stroll along their tracks. In addition to the 
cases and text books cited in Fletcher v. The R. R. Co., 64 
Mo. 484, in support of the doctrine announced herein, we 
might present an overwhelming array of authorities, but 
content ourselves with a few additional citations. 

In The R. R. Co. v. Houston, 95 U. 8. 697, in an able 
opinion by Justice Field, the doctrine is very clearly stated 
us follows: “The failure of the engineer to sound the 
whistle or ring the bell, if such were the fact, did not re- 
lieve the deceased from the necessity of taking ordinary 
precautions for her safety. Negligence of the company’s 
employees in these particulars was no excuse for negligence 
on her part. She was bound to listen and to look before 
attempting to cross the railroad track, in order to avoid 
an approaching train, and not to walk carelessly into a 
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place of possible danger. Had she used her senses, she 
could not have failed both to hear and to see the train 
which was coming. If she omitted to use them, and 
walked thoughtlessly upon the track, she was guilty of 
culpable negligence, and so far contributed to her injuries 
as to deprive her of any right to complain of others.” The 
case of The Continental Improvement Co. v. Stead, 95 U.S. 
161, decided by the same court at the same term, October, 
1877, is cited by respondent’s counsel as in conflict with 
R. R. Co. v. Houston. We do not, and certainly the Su- 
preme Court of the United States did not think so. All 
the judges concurred in both cases except Justice Harlan, 
who did not sit in the latter case. But, if the two are irrec- 
oncilable, we are satisfied that the latter is sustained by 
reason and authority. 

The same doctrine is maintained in The L. S. ¢ M. S. 
R. R. Co. v. Hart, 87 Ill. 529, in which Fletcher v. The R. 
R. Co., 64 Mo. 484, and Harlan v. The R. R. Co., 64 Mo. 
480, are cited and approved; and the following language of 
Judge Sheldon, who delivered the opinion of the court, is 
very pertinent here: ‘ This court has time and again de- 
cided that it was the duty of every person about to cross 
a railroad track to approach cautiously, and endeavor to 
ascertain if there is present danger in crossing, as all per- 
sons are bound to know that such an undertaking is dan- 
gerous, and that they must take all proper precaution to 
avoid accident in 80 doing, otherwise they could not re- 
cover for injury thereby received. With increased force 
does the rule apply and a higher degree of vigilance is 
required when, as in the present case, a party is not law- 
fully upon the track at a crossing or upon a public highway, 
but is walking along laterally upon the track, as a way of 
convenience, where it is exclusively the private right of 
way of the railroad company.” 

The third instruction asked by defendant grouped to- 
gether facts which the evidence on both sides tended to 
7. sstructions. prove, and asked the court to declare that 
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those facts, if found, constituted such negligence on 
plaintiff’s part, as precluded him from recovering. It is 
for the jury to find the facts, but it is the province and 
duty of the court to declare whether, or not, facts which 
there is evidence tending to prove, constitute negligence. 
Instructions of that character are far more satisfactory 
guides to the jury than those which deal in vague gener- 
alities, such as those given by the court of its own motion. 
An instruction telling the jury that one approaching a 
railroad track is required to use a reasonable degree of 
eare and caution or the care and caution which a reasona- 
bly prudent man would exercise under such circumstances 
to avoid danger, leaves them at sea, each one to determine 
for himself what such care and caution is, while the court, 
in every instance in which such an instruction is given, 
has in its mind, the use of the senses of hearing and sight 
and feeling, as the care 
would exercise in such 
senses that prudent men ascertain whether they are in 
danger from an approaching train, and it is the duty of 
the court so to declare, and not leave each member of the 
jury to determine for himself what is reasonable care and 


caution. 


At the close of plaintiff’s case, the defendant asked 
and the court refused an instruction in the nature of a de- 
8. conrrisu tory murrer to the evidence, which should have 
been given. His own testimony, and that of 
his witness, Wedgewood, showed that plaintiff went upon 
the track, without having endeavored in any manner what- 
ever to ascertain whether there was a train approaching, 
and that he had but to look east, or listen, to learn that a 
train was then near and approaching the crossing, going 
west, which would in a few seconds pass over that very 
portion of the railroad track that he was about to walk 
upon in going to the mill. To uphold a judgment in such 
a case would be to override what this court, and a vast 
majority of the courts of this country, have repeatedly 


NEGLIGENCE: case 


adjudged. 




































and caution which prudent men 
a case. It is by the use of these 
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held to be the law. The judgment is reversed. All con- 
cur, except Norton, J., who thinks that the only error 
committed was in giving for plaintiff his third and fourth 
instructions. 


ARMSTRONG V. KELEHER, Appellant. 


Justice’s Court: stareMENT. The statement in the present case, (a 
case instituted before a justice of the peace,) Held, sufficient. 


Appeal from McDonald Circuit Court.—Hon. Jos. CRAVENs, 
Juslge. 


AFFIRMED. 


Geo. Hubbert for appellant, cited Casey v. Clark, 2 Mo. 
11; Davis v. M., K. §& T. Ry. Co.,65 Mo. 441; Brashears v. 
Strock, 46 Mo. 221. 


SHERwoop, C. J.—Suit before a justice of the peace ; 
the complaint as follows: “ Plaintiff states that on or 
about the Ist day of October, he contracted with defend- 
ant to blast in a well on the premises of the said Michael 
Keleher, for which the said Keleher was to pay the plaintiff 
$2 per day. The said plaintiff asks judgment for seven 
days work, at $2 per day, for which the said plaintiff claims 
$14. Whereupon plaintiff prays judgment for $14 for his 
said debt, and $5 damages.” We think the above contains, 
though informally drawn, “astatement of the facts consti- 
tuting the cause of action,” within the meaning of the 
statute. By it the defendant was in substance informed; 
informed in a manner that could not have misled him, that 
plaintiff had contracted with him to blast in his well at 
$2 per day; that plaintiff had performed seven days labor 
in that work, which at the contract price amounted to 
$14. This case differs widely from those cited by defend- 
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ant. Discovering no error in the record, or merit in this 
appeal, we affirm the judgment with ten per cent damages. 
All concur. 


Ha.piIn v. CAMPBELL, Appellant. 


Municipal Corporation: sPECIAL TAXATION FOR STREET IMPROVEMENT. 
A city ordinance which authorizes the cost of grading a section of 
a street to be charged against, not only the property fronting on 
that section, but also property fronting on another section which 
has.already been graded at the cost of that property exclusively, is 
so inequitable and unjust that it will not be sustained, unless the 
power to enact it is clearly given by the charter; and even then it 
is doubtful if it could be upheld. 


Appeal from Jackson Circuit Court.—Hon. S. H. Woopson, 
Judge. 


REVERSED. 
Gage & Ladd for appellant. 
F. M. Black and Tichenor & Warner for respondent. 


Henry, J.—This was a suit upon two tax bills for 
grading Fifth street from Charlotte street to the eastern 
limits of the City of Kansas. By an ordinance of the city 
the grading was authorized, and the contract was made and 
the work done in pursuance of the ordinance. <A section 
or part of the street upon which defendant’s property 
fronted and against which this assessment was made, had 
previously been graded under an ordinance of the city, 
and defendant’s property in question was assessed to pay, 
and paid its due proportion of the expense of that work, 
while the balance of the property on that street, not front- 
ing on the section then graded, was not required by the 
ordinance to, nor did it pay any portion of such expense. 
By the ordinance under which the grading was done, 
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which is the foundation of this suit, not only the property 
fronting on Fifth street from Charlotte street to the eastern 
limits of the city, was charged with the expense of grad- 
ing that part of the street, but the property which had al- 
ready been taxed under the ordinance of 1870 for grading 
Fiftli street from the east line of the alley between Grand 
avenue and Oak street, to the east line of Troost avenue, 
iucluding defendant’s property in question, was also re- 
quired to bear its proportion of the expense. 

The power to grade a part of the street, and for that 
purpose to make the property fronting that part of the 
street alone bear the expense of the work is conceded. 
Garrett v. The City of St. Louis, 25 Mo. 505; Inhabitants of 
Palmyra v. Morton, 25 Mo. 595; City of St. Joseph v. An- 
thony, 30 Mo. 537. But to exempt the property adjoining 
the balance of the street from paying any part of that cost» 
and when the balance is graded require the property ad- 
joining that portion which has already been graded at its 
exclusive expense, to bear a proportion of the expense of 
grading such balance, is so inequitable and unjust, that the 
power of the city to-require it would have to be so clearly 
and expressly given as to be beyond a doubt before it could 
be coneeded, even if then it could be upheld. It would be 
to make a portion of the citizens bear the whole burthen 
of improving the street in front of their property and then 
take their money to improve the street in front of their 
neighbor’s premises. ‘ The assessment upon the lot owners 
fronting on the street,” said Judge Napronin Garrett v. St. 
Louis, supra, “is an exercise of the taxing power.” The 
power to levy such an assessment, therefore, must be ex- 
ercised by a municipal corporation with a proper regard to 
the constitutional provision requiring “all property sub- 
ject to taxation to be taxed in proportion to its value.” 

The entire property adjoining a street is the property 
subject to taxation for its general improvement, and if such 
improvement be made in sections, and the property ad- 
joining the first section is required to bear the entire ex- 
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pense of improving that section, and then to bear its 
proportion of the expense of improving successive sections, 
the property in the first section will, in the end, have borne 
a proportion of the entire expense greater than that which 
its value bears to that of all the property on the street. 
Such legislation, even if not inimical to the constitution, 
is so obviously unequal and unjust that it cannot be sanc- 
tioned unless the power to pass such an ordinance be too 
clearly given to the municipality to admit of any question. 
The judgment is reversed. All concur. 


THompson v. Scnoot District No. 4, Townsurp 29, RaneGe 
22, Appellant. 


1. Entry of Appearance of School District as Defendant. A 
school district may enter its voluntary appearance as defendant in 
an action without any order of the board made ata formal meeting 
and entered of record. If the appearance be entered by one mem- 
ber of the board with the knowledge and consent of the others, they 
cannot, after verdict, object to the regularity of the proceeding. 

2. Practice, Pleading. It is too late after filing answer to object to 
the petition on the ground that it blends two distinct causes of ac- 
tion in the same count. 

3. Limitations. The five years statute of limitations is a bar to an 
action on a verbal contract in favor of any person brought in as co- 
defendant after the five years have elapsed. 

4. Interest. Where the date of demand of payment of an open ac- 
count does not appear by anything in the record this court will not 
assume that it occurred before the defendant against whom the 
judgment was rendered, was made party to the action; and if the 
judgment includes interest from a time prior to that, it will be re- 
versed. 

5. Practice: supGmMent. Where the petition in an action against two 
defendants expressly alleges a partial liability only on the part of 
each to answer plaintiff’s demand, a judgment against one for the 
whole amount is erroneous. 
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Appeal from Greene Cireuit Court—Hon. W. F. GetceEr, 
Judge. 


REVERSED. 


In the year 1867 the board of directors of sub-district 
No. 3, school township 13, range 22, employed plaintiff to 
teach their district school and also rented a house from him 
foraschool house. Before he had been fully paid the debt 
thus created, the sub-district was disorganized and a por- | 
tion of the territory embraced in it was attached to the 
city of Springtield and passed under the control of the 
Board of Education of the city of Springtield, and the resi- 
due was reorganized as district No. 4, school township 13, 
in township 29, range 22. Plaintift then brought this suit to 
recover the balance due him. As originally instituted, the 
suit was against the Board of Education of the city of 
Springfield alone. In its answer, that board alleged that 
said district No. 4, the present appellant, was a necessary 
party defendant. Ata term of the circuit court of Greene 
county held in July, 1876, J. H. Show, Joseph Kirchegra- 
ber and 8S. N. Ingram, as directors of said school district 
No. 4, presented to the judge the following paper: 

F. M. Tuompson, 
v. brs GreeneCircuit Court 
SprinGFIELD Boarp or Epucation, 

Judge Geiger: If, in your judgment, it is necessary to 
make district No. 4, school township No. 13, Greene county, 
Mo., in order to determine the rights of all the parties, a 
party to the above entitled suit, 1am willing to waive the 
necessity of summons and enter our appearance in order 
to save costs. 

J. H. Suow, Director, &e. 
JosEPH KIRCHEGRABER, Director. 
S. N. Lyeram, Director. 

On the 25th day of July, 1876, plaintiff filed an 

amended petition making the present appellant a party de- 
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fendant, which petition was substantially as follows : 
Plaintiff states that in the year 1867, he was employed 
as school teacher by sub-district No. 3, of school township 
13, township 29, range 22, Greene county, Mo., by the di- 
rectors of the Board of Education of said sub-district No. 
8, for a monthly salary of $75 per month; and plaintiff 
rented said sub-district a house for the purpose of aschool 
house for the sum of $25 per month. Plaintiff states he 
taught school in said sub-district No. 3, for the period of 
twelve months in the years 1867, 1868, 1869 ; and that said 
sub-district occupied his house so rented for school pur- 
poses, for the same time; all of which will more fully ap- 
pear by the orders hereto attached, marked exhibit “A,” 
“B” and “C,” which were issued to plaintiff by the school 
direetors of said sub-district No. 3, and directed to the 
school township clerk, and now made a_ part of this peti- 
tion. And further states, that said teaching and rent of 
house was well worth the amount sued for and agreed on; 
further states, that in the year 1869, said sub-district was 
composed of sections 25, 26, 35 and 36; and all that por- 
tion of sections 13, 14, 23 and 24, then lying outside of the 
then limits of the city of Springfield, Mo., all in township 
29, range 22, Greene county, Mo., were disorganized ; 
and all that portion of said sub-district lying in sections 13, 
14, 23 and 24, was, at that time, and is now, merged into 
and attached to the defendant, the Board of Education of 
Springtield, for school purposes, and is organized and es- 
tablished asa single school district; and further states, 
that the defendant, the Board of Education of Springfield, 
Mo., are the successors of the Board of Education of said 
sub-district No. 3, as far as the territory was so taken. 
And further states, that in 1869, at the time of said disor- 
ganization, all that portion of said sub-district No. 3 lying 
in sections 25, 26, 35 and 36, township 29, range 22, was, 
-at said time and is now, merged into the other defendant, 
district No. 4, township 29, range 22, of Greene county. 
Plaintiff avers that he received on said orders hereto 
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attached as aforesaid, the sum of $612, and the balance 
due of $580, with interest thereon, is yet due plaintiff; 
that he demanded payment of defendant’s township clerk, 
township 13, range 22, and was refused; that he is now 
unable to state the proportionate liability of defendants, 
who are the successors of said sub-district No. 3, but ex- 
pects to be able to establish the same by proofs on trial. 
Wherefore plaintiff prays judgment for the sum of $580 
and interest thereon. 

Upon the filing of this petition J. H. Show, one of the 
above named directors, entered the appearance of appel- 
lant and for her filed a demurrer, which, being overruled, 
he filed au answer substantially as follows: That district 
No. 4 had paid off all liabilities incurred by said sub-dis- 
trict No. 38, mentioned in the petition ; that over five years 
had elapsed since plaintiff’s claim accrued ; that the Board 
of Education of the city of Springfield, and her predeces- 
sor in Office, issued the orders here sued upon; that said 
city Board of Education of Springfield are the successors of 
district No. 3, if it ever existed ; that district No. 3 consti- 
tutes, or did constitute, what is now known as the Board 
of Education of Springfield, and that all the territory dis- 
trict No. 4 ever acquired or that ever did belong to district 
No. 3, was first acquired by the city board by an act of the 
legislature extending said city board’s boundary, and after 
contracting the same, by another act of the legislature, 
thereby leaving a portion of her territory disorganized ; 
that district No. 4 never had any organized existence as a 
school district until 1874—eight years after said indebted- 
ness was created, if any ever existed. 

The reply was a general denial of all the averments of 
the answer. There was a verdict and judgment in favor 
of plaintiff, and against district No. 4, for the full amount 
of plaintiff’s demand, with interest, and in favor of de- 
fendant the Board of Education of Springfield for costs. 


J. C. Cravens for appellant. 
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F.. S. Heffernan for respondent. 


Suerwoop, C. J.—This case was here before, and is 
reported in 61 Mo. 176, at which time the principles con- 
trolling cases of this sort were discussed. On return of 
the cause to the circuit court, an amended petition was 
filed July 25th, 1876, and the present defendant was at its 
request, made a party, and the suit then proceeded against 
the Board of Education of Springfield, Mo., as well as the 
present defendant. 

1. There is no merit in the point that the entry of 
the appearance of the defendant was unauthorized. It 
1. extry or ap. WaS not necessary that a formal meeting of 
ScHoor perme; the defendant’s school board should have 
AS DEFENDANT. been had authorizing, of record, the appear- 
ance of defendant to the action. J. H. Show and the other 
directors signed the request that defendant, if necessary, 
be made party to the suit, and J. H. Show appeared and 
filed a demurrer, and upon that being overruled, filed, as 
attorney, the answer of the district. In addition to that, 
all the directors were present as witnesses during the trial 
of the cause. In such circumstances, it is quite too late 
for them to raise such an objection as was attempted in 
the lower court. Managing oflicers of other corporations 
may engage the services of attorneys without express dele- 
gation of power or formal resolutions to that effect. Wesf- 
ern Bank v. Gilstrap, 45 Mo. 419; Turner v. C. & D. M. C. 
R. R., 51 Mo. 501; Southgate v. A. & P. R. R., 61 Mo. 89, 
and no good reason is perceived why the same rule should 
not obtain in instances like the present one. Exigencies 
may arise, even in the concerns of a school board, which 
would compei the immediate employment of an attorney, 
when delay might prove greatly detrimental to the inter- 
ests of the board. We, therefore, hold the reason of the 
rule above noted, applies as well here as in other instances. 
Of course, if we concede the power, without formal reso- 














500 SUPREME COURT OF MISSOURI, 


Thompson vy. School District No. 4, Township 29, Range 22. 








lution, to employ an attorney, the usual results of such 
employment will follow as a necessary consequence. 

2. The petition in this case cannot be commended or 
deemed valuable as a precedent, and certainly argues no 
°. practice, rueav. Zreat familiarity with Chitty. In one and the 
me. same count two different causes of action, 
against two defendants are blended in great confusion. 
But the defendant did not raise either of these points by 
demurrer, and if they had been thus raised, would have 
been waived by answering over. Repeated adjudications 
of this court have settled this. 

3. This suit was brought on a verbal contract for 
services as a teacher and for the rent of a school-house, in 
3, LIMITATIONS. the years 1867, 1868 and 1869. There is not 
the slightest pretense for the assertion that the suit is based 
on the orders attached and referred to in the petition, 
since the orders are referred to only for the purpose of 
showing the amount due plaintiff, and not for the purpose 
of declaring on them as a cause of action. This being 
the case, as the petition was not amended nor the present 
defendant made party thereto, till July 25th, 1876, it must 
be apparent that the statute of limitations, five years, was 
available to the defendant asa bar to the action. Had the 
suit been instituted on the school orders, it is probable a 
different question might be presented, one whose present 
determination would, obviously, be premature. But treat- 
ing the suit as bronght on the verbal contract, and that 
over five years elapsed between the years 1869 and the 
amending of the petition, how is the defendant to avail 
itself of such statutory bar in the face of such a remarka- 
ble and singularly worded admission as this contained in 
the bill of exceptions? “It is here admitted by the plaintiff 
and defendant for the purpose of this bill of exceptions, 
that other proof was made which was sufficient to sustain 
the material allegations of plaintiff’s petition, and that 
District No. 4 was liable for three-tenths, and the Board of 
Education of Springfield for seven-tenths if liable, or each 
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one for all, if the finding should be that way.” It would 
seem in one view from the language quoted, that the bar 
of the statute had been in some way overcome by the 
testimony adduced. But in another view, the language 
employed may be only equivalent to this, that, aside from 
the defense of the statute set up in the answer, plaintiff 
had made suflicient proof of the mere allegations of the 
petition, leaving the statutory bar which the pleadings on 
their face showed to be well pleaded, untouched and unas- 
sailed by the testimony adduced. If the latter view is the 
correct one to take of the singular phraseology quoted, 
then so far as the present form of action is concerned, the 
statute of five years is a complete bar. 

4. The judgment must be reversed for the reason 
that the verdict in favor of the plaintiff is for too large a 
4. INTEREST. sum. The verdict returned July 31st, 1876, 
was for $738. The amount claimed was only $580 and in- 
terest. No interest would be allowable in a case of this 
kind until after demand made. 1 Wag. Stat., § 1, p. 782; 
Southgate v. Railroad, supra. It is alleged that demand was 
made of defendant’s clerk; but when? We cannot assume 
in the absence of any date given that it was before de- 
fendant was voluntarily made party to the action. In- 
terest was allowed by the jury at six per cent for over 
four years on $580, whereas, only five days elapsed be- 
tween the amendment of the petition and the return of 
the verdict. 

The verdict was too large, also, by reason of two other 
considerations. The petition informs us what sections 
composed sub-district No. 3, in the year 1869, when the 
disorganization took place, but what sections composed 
that sub-district in the years 1867 and 1868, when a por- 
tion of the indebtedness accrued we are not informed. 

Again, it is not pretended in the petition that defend- 
ant is liable for the whole amount sued for, $580, but only 
5. practice: judg. £0P its “ proportionate liability,” and that to 

am. be established “by proofs on trial.” The 
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jury found in favor of the other defendant, the Board of 
Education of Springtield, and evidently against the pres- 
ent defendant for the full amount of the principal, but 
made a miscalculation as to interest. The judgment will 
be reversed and the cause remanded. All concur. 


Tue Strate v. Scuatz, Appellant. 


1. Indictment for Stealing Corn. An indictment under section 
72, page 465a, Wagner’s Statutes, for stealing corn, alleged that the 
owner of the land from which the corn was taken, was to the grand 
jurors unknown, but that it was in the possession and under the con- 
trol of one R. The indictment being assailed.on the ground that 
these averments were inconsistent. Held, that the objection was 
untenable. 

2. : Such an indictment need not state who was the owner of 
the corn, or that the name of the owner was unknown to the jury. 








The land from which the corn was taken was described in 
an indictment drawn under section 72, supra, as “lots 53, 54, 66, 
67 and 68, in range H, of the city of Cape Girardeau.” Held, asuf- 
ficient description. 


Appeal from Cape Girardeau Circuit Court—Hon. D. L. 
Hawkins, Judge. 


AFFIRMED. 
Wilson Cramer for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—The defendant was indicted in the circuit 
court of Cape Girardeau under the third sub-division of sec- 
tion 72, Wagner’s Statutes, page 465a, which is as follows: 
“ Every person who shall steal, take and carry away any 
timber, rails or wood standing or growing on the land of 
another, or who shall steal, take and carry away any 
coal or mineral ore, or stone belonging to or being in or 
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on the land of another, or who shall steal, take and carry 
away any roots, plants, grain, corn, flax, hemp or any cul- 
tivated grass or fruit, in which he has no right or interest, 
standing, lying or being on the land of another, shall be 
deemed guilty of petit larceny, and upon conviction thereof 
shall be punished by imprisonment in the county jail not 
exceeding ninety days, or by a fine of not less than ten 
dollars, nor more than one hundred dollars, or both such 
fine and imprisonment.” The indictment charges: “ That 
one William Schatz, on the 28th day of Sept. 1876, at &c., 
did unlawfully steal, take and carry away, one bushel of 
corn of the value of forty cents, in which said corn he, the 
said Wm. Schatz, did not then and there have any right or 
interest, and which said corn was then and there standing 
on a certain tract, piece or parcel of land to wit: lots 53, 
54, 66, 67 and 68 in range H. of the city of Cape Girardeau 
&e., which said land was then and there the land of anoth- 
er, and not the land of said Wm. Schatz, but the owner of 
which said land is to these jurors unknown, but which 
said land was then and there, at the time of the commis- 
sion of the theft aforesaid, in the possession of and under 
the control of one Robert Randal, contrary, &c. 

Counsel for defendant contends that the indictment is 
defective, in that it fails to state who was the owner of the 
corn, or that the name of the owner was unknown to the 
jury; that it alleges that the owner of the land is unknown 
and at the same time says that it was in possession and 
under control of Robert Randal, and the two averments 
are inconsistent, Randal being the owner of the land with- 
in the meaning of the statute, if in possession and control 
thereof; that the land is not described with sufficient pre- 
cision. 

The second objection is untenable, because if Randal 
being in possession and control of the land, is to be deemed 
1. inprcrmenr ror the Owner, then the ownership of the land is 
STEALING CORN. alleged. If not, then the averment that the 
owner of the land was to the grand jurors unknown, is 
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sufficient. The incousistency is more apparent than real. 
The first averment, that the owner is to the jurors un- 
known, relates to the person in whom the legal title was 
vested and is consistent with the averment of the posses- 
sion and control alleged in Randal. 

The first alleged defect presents a question of some 
difficulty. Section 72, supra, declares that, “every person 
2. —— who shall steal, take and carry away any * 

* roots, plants, grain, corn, flax or hemp, &c., in which 
he has no right or interest, standing, lying or being on 
land of another, shall be deemed guilty of petit larceny.” 
In all indictments at common law, it was necessary to 
state the name of the owner of the goods alleged to have 
been stolen. Larceny could not be committed of goods of 
which there was no owner. Every larceny involves a 
trespass, and the ownership must be laid in some one who 
could maintain an action of trespass for the recovery of 
the property. 2 Bishop’s Crim. Proced., § 683. Possession is 
sufficient ownership. It is not necessary to prove that the 
person alleged to be the owner had the legal right to the 
property. Does not the statute, however, make the taking 
of goods under the circumstances mentioned therein, lar 
ceny without regard to their ownership? It does not, in 
terms, require that the goods should be the goods of 
another, but that the defendant had no right or interest in 
them, and that they were taken from “the land of another.” 
We think that the trespass on the land of another and 
stealing and taking any roots, plants, grain, &c., standing, 
lying or being on the land, by one who has no interest in 
the roots or grain &c., so taken, is by that section constitu- 
ted a larceny, whether owned by the owner of the land, or 
if such could be the case, owned by noone. The language 
of the section is a little inaccurate. The term “stealing” 
includes larceny. The articles mentioned were not subjects 
of larceny until made so by that section. The obvious mean- 
ing of the section is that if such property as is named therein 
be taken under circumstances which would constitute the 
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taking a larceny in the case of goods of which a larceny 
could be committed at common law, it shall be deemed a 
larceny. 

The land was sufficiently described to apprise the de- 
fendant of its precise locality. It is a tract of land made 
3. ——. up of five lots ina given range, and within the 
limits of the city of Cape Girardeau. The evidence war- 
ranted the verdict, and all concurring, the judgment is af- 
firmed. 


Hupparp v. Lucas, Appellant. 


The evidence in ti:is case sustains the charge of fraud made by plaintiff 
against defendant. The decree relieving against the fraud is, there- 
fore, affirmed. 


Appeal from Carroll Circuit Court.—Hon. E. J. Broappus, 
Judge. 


AFFIRMED. 


This was a suit to compel the defendant to account for 
protits on the purchase and sale of an undivided three- 
fifths interest in a tract of land. ‘This interest belonged to 
the plaintiffs, who were minors at the time of the sale; 
and it was sold under an order of court made in a suit for 
the partition of the land. Defendant was the purchaser 
at the sale. The petition charged that this suit was fraud- 
ulently instituted and the order was fraudulently procured 
by defendant with a view of getting the land at a sacrifice. 
Other facts appear in the opinion of the court. 


Hale & Eads for appellant. 


Sebree § Mirick for respondent. 
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Napton, J.—-The decree in this case was obviously 
based on the ground that the defendant had acquired title 
to a tract of land, sold at a partition sale, in which the 
plaintiff had an interest of three-fifths, by fraud. The cir- 
cuit court, being satisfied from the evidence that the de- 
fendant acted fraudulently, held him responsible as a trustee 
for the infant owners of this title. As the defendant had 
transferred his title the year after he bought to an inno- 
cent purchaser, and the property itself could not be made 
subservient to the purpose of recompense, the proceeds of 
the sale were considered in equity as a substitute for the 
land and held subject to the same trust. The only points 
to be considered here are as to the sufficiency of the evi- 
dence to establish this fraud, and as to the amount decreed, 

It seems from the evidence that the partition sale was 
regularly conducted, and it is not pretended that the de- 
fendant at the sale was guilty of anything wrong. The 
fact was apparent that he bought the land for a mere trifle, 
compared to its actual value. He was at that time the 
owner of two-fifths of the title by purchase from the adult 
heirs. We do not think that this fact disqualified him 
from becoming a purchaser upon the ground that a coten- 
ant cannot buy in an outstanding title, to the prejudice of 
his cotenants. This was not a purchase of an outstanding 
title. Nor was there any proof that defendant had any- 
thing to do with the institution of the suit for partition. 
Nor was there any evidence to show that the advertisement 
in a newspaper called * The Record ” was procured by him 
with a view to keep off bidders. Nor was it established 
that the land was sold at an improper time or place. There 
was proof, however, to show that when he bought of the 
two adult heirs, he stated to them that if they would sell 
to him, he would protect the interest of the minors, who 
owned three-fifths of this estate. There was also evidence 
that he made to others the same representations. There 
was evidence that he proposed to a witness to join with 
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him in buying the land, on the ground that the minors 
would have nobody to attend to their interests, and as 
their interests would be sacriticed at all events, they had as 
well be the gainers. There was also evidence that he 
stated that his brother would see to the interest of the 
minors. The fact was that at the sale. he was the only 
bidder, and that he bid $200 for the land, worth from 
$1,000 to $2,000. This fact is undisputed. 

Upon this evidence the circuit court was of the opin- 
ion that the defendant obtained this title by fraud. There 
is no other ground upon which the decree could have been 
based, and we are asked to review this opinion, upon the evi- 
dence submitted. The promises made to the adult owners, 
from whom defendant bought, were, no doubt, valueless as 
promises, but they contributed to the proot of fraud, 
which was in fact the only question in the case. We are 
not prepared to say that the cireuit judge erred in his con- 
clusions. We think he was better qualified to decide on 
this question than we are. 

In regard to the damages decreed, it is dependent upon 
the estimation of the value of the land in 1868. The cir- 
cuit court evidently estimated the land at $15 per acre. 
There was evidence to show that it was worth from $10 to 
$20. The court adopted the medium price, and the decree 
for $1,150 is clearly justified by the evidence upon this 
theory. This would make the interest of the plaintiff in 
1868, $780, and the interest for eight years, at six per cent 
on that sum would be about $1,100, which was the amount 
decreed. Judgment affirmed. 
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Tue Crry or CartHace v. Tue First Natronat Bank OF 
CaRTHAGE, Appellant. 










Municipal Taxation of National Banks. A State has no power to 
authorize any taxation of National banks except such as is per- 
mitted by the National banking act of Congress, i. ¢., a tax on the 
shares of the banks. It cannot authorize its municipalities to exact 
license taxes from such corporations doing business within their 
limits. 

































Appeal from Jasper Court of Common Pleas.—Hon. E. O. 
Brown, Judge. 


REVERSED. 
E. J. Montague for appellant. 
M. G. MeGregor tor respondent. 


Norton, J.—By the record it appears that on the 27th 
day of December, 1876, complaint was filed before G. M. 
Robinson, city recorder of respondent, charging that ap- 
pellant did set up, keep and carry on the business of bank- 
ing within the corporate limits of said city, without first 
having obtained a license from said city of Carthage as a 
banker, contrary to the provisions of section 7 of ordi- 
nance No. 19, which section reads as follows, to wit: “ No 
person or corporation shall be authorized to set up, keep, 
carry on, or maintain the business of banking, money 
broker, or exchange dealer, either under or by virtue of 
the laws of the State or of the United States, nor shall any 
person or corporation set up, carry on, or maintain any 
savings association or institution, for the purpose of deal- 
ing in exchange or doing a banking or loan business with- 
in the limits of the city of Carthage, unless such person or 
corporation shall first obtain a license from said city as a 
banker, broker or exchange dealer.” On the trial of the 
cause before the city recorder, judgment for $100 was ren- 
dered for plaintift, and on appeal therefrom to the common 
pleas court of Jasper county, defendant demurred to the 
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complaint, on the ground that the ordinance on which it 
was based was void, for want of authority in the general 
assembly to authorize its enactment, and because the ordi- 
nance imposed a tax on defendant. The demurrer was 
overruled and judgment rendered for plaintiff, from which 
defendant has appealed. 

In the ease of McCulloch v. The State of Maryland, 4 
Wheat. 316, it was held that congress had the constitution- 
al right to authorize the incorporation of banks; that a 
bank thus incorporated had a right to establish its offices 
of discount and deposit within any State, and that when 
so established the State could not tax it. This decision 
was made with reference to the question whether the State 
of Maryland could impose a tax on the bank of the United 
States, incorporated under an act of Congress of April 10, 
1816. The principle therein announced, has been re affirm- 
ed and applied to the act of congress authorizing the in- 
corporation of National Banks, in the following cases: 
Van Allen v. Assessors, 3 Wall. 573; Bradley v. The People, 
4 Wall. 459; Lionberger v. Rouse, 9 Wall. 468; Tappan v. 
The Bank, 19 Wall. 490; Hepburn v. School Directors, 23 
Wall. 480. In all of these cases it has been held that a 
State can only impose such a tax upon these national bank- 
ing corporations as is authorized in the act of congress 
creating them, and that said act only authorizes a tax on 
the shares in such bank and not upon its capital stock 
that such banks derive their authority to do business in the 
States by virtue of «a United States statute which is su- 
preme. It therefore follows, that the right of defendant 
to conduct its business asa banking institution is in no way 
dependent on a license to be obtained either from the 
State or any of its municipalities. The demurrer ought 
to have been sustained and for the error committed in 
overruling it the judgment is reversed, in which all concur. 
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CLowpis, Plaintiff in Error, v. Tat Hannrpau & Sr. Josepu 
RatLroap Company. 










Debtor and Creditor: princiPpAL AND AGENT: PAYMENT UNDER PRO- 
rest. If a debtor pays money toa third party as the agent of his 
creditor, and afterward, under protest, pays again to the creditor, he 
cannot recover of the creditor that which he paid the supposed 
agent; forif he was really the agent, it was but a payment of his 
debt; if he was not the agent, the creditor is of course not liable. 
The debtor’s cause of action, if he has any, is for the money paid 

under protest. 














Error to Livingston Circuit Court.—Hon. E. J. Broappvs, 
Judge. 







AFFIRMED. 


S. Turner for plaintiff in error. 






Geo. W. Easley for defendant in error. 


















Henry, J.—Plaintiff purchased of defendant a tract 
of land in Livingston county on the 12th day of March, 
1868, for which he agreed to pay $448, as follows: $150 
at the date of the purchase, $149 on the 12th day of Au- 
gust, 1869, and $149 on the 12th day of August, 1870, each 
of the deferred payments to bear ten per cent interest per 
annum from the date of the purchase. The cash payment 
was made, and plaintiff also paid $100 July 13th, 1870, 
$147 February 18th, 1871, $10 March 8th, 1871, and $117.50 
February 9th, 1872. On the 1st day of March, 1870, there 
was due the defendant on said contract $178.80, which 
plaintiff paid on that day to C. M. Merriweather, who was 
then agent of defendant at Chillicothe, Missouri, where 
said payment was made, to receive and receipt for money 
on contracts made by defendant for the sale of its Jand in 
Livingston county. The company refused to give plaintiff 
credit for the payment, and in order to avoid a forfeiture 
of the contract under its terms, he paid the defendant, un- 
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der protest, $117.50, which the defendant claimed as the 
balance due for the land. This suit is to recover said 
$178.80, with interest. The above are, substantially, the 
allegations of the petition, to which a demurrer was sus- 
tained, and plaintiff has brought the cause here by writ of 
error. The grounds of thedemurrer were: Ist, That the 
petition does not state a cause of action, and 2nd, That 
it shows on its face that the plaintiff’s cause of action is 
barred by the statute of limitations. 

The demurrer was properly sustained. The petition 
does not state a cause of action. It shows that the money 
sued for was paid on the contract; that the plaintiff owed, 
and the defendant had a right to it. It was paid to de- 
fendant’s agent, and a payment to the agent was a pay- 
ment to the principal. If paid to the principal on the 
contract, what right has plaintiff to recover it back? Imfon 
the other hand, Merriweather was net defendant’s agent, 
upon what principle is the company liable to plaintiff for 
money obtained from him by Merriweather, under the 
false pretense that he was defendant’s agent? It is urged 
that, although plaintiff paid defendant that sum of money, 
he was afterward compelled by the company to pay $117.50, 
to which it was not entitled. If this be so, and plaintiff 
has a cause of action, (we do not say he has,) it is for the 
latter sum and not that for which he sues. This disposes 
of the case, and it is unnecessary to consider the question 
with respect to the statute of limitations. Judgment af- 
firmed. All concur. 
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Tiemann v. Molliter. 


TremMaNn Vv. Mo.uiter, Plaintiff? in Error. 


Partnership Property, Power of Surviving Partners Over. 
One of the members of a firm having died, the survivors formed a 
new co-partnership and continued to carry on the business. Sub- 
sequently they made an assignment for the benefit of their indi- 
vidual creditors and the creditors of the new firm. The property 
conveyed to the assignees was real estate, the title to which was 
vested in the surviving partners, but which belonged to the old 
firm; Held, that the assignees took no title by the assignment. 
Partnership: apMINIsTRATION. The mere fact that final settle- 
ment has been made of a partnership estate in the probate court, 
does not invest the administrator with title to the property of the 
estate on hand at the time of such settlement. 


Error to Franklin Circuit Court.—Hon. A. J. Seay, Judge. 
REVERSED. 


Crews & Booth and A. H. Bolte for plaintiff in error. 


D. Q. Gale and John R. Martin for defendants in error. 


Hoven, J.—Louis Trentmann, Fritz Narup and Francis 
Mindrup were partners in a planing mill and factory in 
Franklin county, doing business under the name of Trent- 
mann, Narup& Co. Mindrup died in August, 1870. Narup 
and one Hellmann became administrators of the private 
estate of Mindrup, and also of the partnership estate of 
Trentmann, Narup & Co. At the date of the dissolution 
of the firm by the death of Mindrup, both Trentmann and 
Narup were insolvent and indebted to the firm, and the 
tirm was indebted to Mindrup in the sum of $10,000. The 
legal title to a portion of the real property belonging to 
the firm was in the namesof Trentmann and Narup. The 
business of the new firm was unsuccessful, and in 1875 
Trentmann and Narup conveyed all the property of the 
firm, real and personal, to Wm. Tiemann and Henry Wel- 
lenkamp, as assignees, for the benefit of their individual 
creditors and the creditors of the firm composed of Trent- 
mann and Narup. This property was sold by the assignees, 
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and defendant Molliter became the purchaser for the sum 
of $9,177.99, of which sum he paid in cash $2,672.33, and 
for the remainder executed several promissory notes. The 
present suit is founded upon the note first due. The de- 
fendant, Molliter, set up in his answer, that the assignment 
by Treuntmann & Narup, and the sale by the assignees were 
in fraud of the rights of the estate and heirs of Mindrup, 
that the assignees were unable to pass a valid title to the 
property sold, and offered to surrender possession of the 
property purchased, and asked for a rescision of the con- 
tract. The plaintiffs recovered judgment, and the defend- 
ant has appealed. 

There is nothing in therrecord before us to show that 
the title to the assets of the partnership estate of Mindrup, 
Trentmann & Narup ever vested in Trentmann & Narup. 
They held, it is true, the legal title to a part of the real 
estate, but they held it in trust for the firm. They had no 
authority, therefore, to transfer these assets to assignees 
for the benefit of their creditors, and the assignees could 
not pass a valid title to the defendant, Molliter. 

It is stated that Hellmann and Narup had mae a final 
settlement of the partnership estate, but it does not appear 
that they have ever accounted for the assets of that estate. 
The mere fact that a final settlement has been made by the 
administrators does not invest them with the title to the 
property of the estate on hand at the time of such settle- 
ment. The judgment will be reversed and the cause re- 
manded, to abide the result of the proceedings on the part 
of the representatives of Mindrup against the partnership 
estate of Trentmann, Narup & Co., decided at the present 
term. Judgment reversed and cause remanded. The other 
judges concur. 
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Watpuier v. Tue Hannipat & St. Josepn Rarroap Com- 


Waldhier v. The Hannibal & St. Joseph Railroad Company. 


PANY, Appellant. 


Action for Negligence: RAILROAD: PLEADING. A petition in an 
action against a railroad company by an employee, stating, without 
any specific facts, that the plaintit! was injured in consequence of 
the negligence of the company in using defective machinery and in 
running and managing its railroad and cars, would be fatally de- 
fective; and when such general allegations are used in connection 
with a specific statement of a cause of action, they will be treated 
as explanatory of that statement only, and will not enable the 
plaintiff to recover for any other cause of action. 


: VARIANCE BETWEEN ALLEGATA AND PROBATA. Where the alle- 
gation in a petition against a railroad company is that the plaintiff 
received the injuries complained*of through the negligence of the 
company in having and using defective machinery, and in running 
and managing its railroad and cars, and the proof is that the injury 
was occasioned by a broken frog, the plaintiff cannot recover. 
(Buffington v. A. & P. R. R. Co., 64 Mo. 246.) 

———: VARIANCE: FAILURE OF PROOF. In such a case as the fore- 
going the variance is not one which will be deemed immaterial un- 
less it is shown tothe court by the affidavit of the party that he has 
been misled and in what respect, (as provided by section 1, page 
1033, Wagner’s Statutes,) but it is a case of entire failure of proof 
within the meaning of section 1, page 1058, Wagner’s Statutes. 





Appeal from Jackson Special Law and Equity Court.—Hon. 


R. E. Cowan, Judge. 


REVERSED. 


Geo. W. Easley for appellant. 
Tichenor § Warner and Belch & Silver for respondent. 


Henry, J.—Plaintiff was employed in defendant’s yards 


at Kansas City, and, on the Sth day of June, 1872, while 
engaged in switching, was run over by a car of defendant, 
and received such injuries as necessitated the amputa- 
tion of both of his legs. [le obtained a judgment for 
$8,000, from which defendant has appealed. The petition 
alleged, that “the defendant, by reason of its negligence 
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and carelessness, plaintiff was run against by one of de- 
fendant’s cars, thereby throwing plaintiff upon the rail of 
the track of defendant; the said car of defendant then and 
there ran upon and over plaintiff by reason of the negli- 
gence and carelessness of the defendant. That plaintiff 
was then and there, by reason of the negligence of the de- 
fendant in having and using insufficient and defective ma- 
chinery, and the carelessness and negligence of defendant 
in running and managing its railroad and cars, the plaintiff 
was broken and mutilated, as to both his legs, to such an 
extent, &c.”’ 

The above is a literal copy of the petition, as it ap- 
pears in the transcript of the record. And, without in- 
1. action For xecg- Culging in any criticism upon its grammati- 
—— cal construction, we ask what is the cause of 
action stated? Would any one, from what is alleged in 
this petition, infer that any defect in the rail of the track 
contributed to the injury which plaintiff sustained? The 
rail of the track is mentioned but once in the petition, and 
then as the object upon which plaintiff was thrown, and 
not as the cause of his fall. It is charged that de- 
fendant was negligent, “in having and using insufficient 
and defective machinery,” and, “in running and managing 
its railroad and cars,” but this is to be taken as explanatory 
of the statement of the cause of action previously alleged, 
and not as a statement of distinct and independent faets. 
It would be defective as the statement of a cause of action 
without the specific preceding allegations, and is, there- 
fore, to be taken as explanatory of those allegations. In 
other words, the negligence of the company “* in using de- 
fective machinery,” charged in the petition, must be con- 
fined to defective machinery used in running the cars which 
ran against the defendant. And that part of the allegation 
in relation to “ running and managing its railroad and cars” 
must be confined to negligence in running the train by 
which plaintiff was injured, without reference to the con- 
dition of the rails or the road, of which no complaint is 
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made. \A petition by an 1 employee sti iting, without any 
specific facts, that plaintiff was injured in consequence of 
the negligence of a railroad company, in using defective 
machinery, and in running and managing its railroad and 
cars, would be fatally defective; and when such general 
allegations are used in connection with a specific statement 
of a cause of action, they do not enable the plaintiff to 
recover for any cause of action, except that specifically 
ae? 
Buffington v. The Atlantic and Pac. R. R. Co., 

Mo. a the court said: “ The plaintiff g grounds his action 
Scrwecr, “attance On an alleged defect in the construction of 
and probata. the engine, and he could only recover for an 
injury resulting from such defect. If the cause of injury 
was a defect in the track, and not a defectin the construc- 
tion of the engine, he could not, without amending his 
petition, recover for a defect in the track.’’ That case is 
decisive of this. See also Capital Bank v. Armstrong, 62 
Mo. 59; Chapman v. Callahan, 66 Mo. 299; Carson v. Cum- 
mings, 69 Mo. 325, and C.C.¢ I. C. R. W. Co. v. Troesch, 
68 Ill. 545. There was evidence on the part of plaintiff 
tending to prove that there was a broken frog at the place 
where plaintiff was thrown upon the track, which caused 
him to fall, and the court gave in compliance with plain- 
tiff’s request the following instruction, with others, to 
which defendant objected ; “If you believe from all the 
facts and circumstances in the case, that on the 5th day of 
October, 1872, defendant had in use in its yards, at the 
city of Kansas, a frog, the plate on the guard of which 
was broken, and that the servant of defendant, whose duty 
it was to repair such broken plate, either knew or by the 
exercise of reasonable care and diligence might have 
known of the defective condition of such broken plate, 
then you are bound to find for the plaintiff, provided you 
further believe from all the facts and circumstances in the 
case, that plaintiff, while in the careful discharge of his 
duties, in attempting to cut off a car or cars, received the 
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injuries complained of by reason of such defect.” Under 
the authorities above cited the court erred in giving this 
instruction. It authorized the jury to find a verdict for 
plaintiff on a cause of action not stated in his petition. 
The issue was not voluntarily made by defendant, but was 
forced upon him by the court, in admitting evidence in re- 
gard to the broken frog, and then instructing for plaintiff 
that the jury might find for plaintiff on account of the 
broken frog. Judgment reversed, and the cause remanded, 
all concurring. 


On Rehearing. 


Suerwoop, C. J.— We, discover no reason for departing 
from the conclusion reached in the original opinionu—that 
-variance: Plaintiff having declared upon one cause of 
“iallare of proof action could not recover upon another. Our 
statute (2 W.S., p. 1033, § 1), it is true, provides that “ No 

variance between the siinniitien in the pleading and the 
proof shall be deemed material, unless it has actually mis- 
led the adverse party, to his prejudice, in maintaining his 
action or defense upon the merits. When it shall be 
alleged that a party has been so misled, that fact shall be 
proved to the satisfaction of the court by affidavit, show- 
ing in what respect he has been misled, and thereupon the 
court may order the pleading to be amended upon such 
terms as shall be just.” And it has been ruled that an 
affidavit of having been misled was the only statutory test 
of such fact. JZurner v. Railroad, 51 Mo. 501, and cases 
cited. But that statute has reference to mere discrepan- 
cies between the issues raised by the pleadings and the 
evidence offered in support of such issues, and not to cases 
where the substance of the issue, so to speak, has no sup- 
port in the testimony adduced. The correctness of this 
view finds ample confirmation in the subsequent provisions 
of the statute relating to new trials, where it is provided 
that, “ Where the allegation of the cause of action or 
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defense to which the proof is directed is unproved, not in. 
some particular or particulars only, but in its entire scope 
and meaning, it shall not be deemed a case of variance, but 
a failure of proof.” 2 W.S., p. 1058, § 1. This section 
was passed upon by this court at an early day. Beck v. 
Ferrara, 19 Mo. 30. It was held that when the petition 
stated that the defendant was indebted to the plaintiff for 
stall No. 20, in the North Market, which was purchased by 
the plaintiff from a third party for defendant at his special 
instance and request, and the proof was that the plaintiff 
bonght the stall for himself, and afterward sold it to the 
defendant, an entire “failure of proof” had occurred and 
not a mere “variance.” 

It is obvious from these statutory provisions and their 
construction as just announced, that there is a wide margin 
of difference between a case where there exists a lack of 
correspondence between the allegation of the cause of 
action and the proof in “some particular or particulars 
only,” and one where the allegation is “ unproved” “in 
its entire scope and meaning.” In the former case, the 
fuilure of the party complaining of any discrepancy be- 
tween allegation and proof to file his statutory affidavit 
is fatal to his case, so far as concerns any such discrepancy. 
In the latter case the failure to file such an affidavit can 
have no such effect, for the simple reason that no such affi- 
davit is required by the statute when there is an entire 
failure of proof. The distinction made by the statute be- 
tween the two classes of cases is so palpable as to render 
any extended discussion unnecessary. Following and ad- 
hering to the ruling in Buffington’s case, 64 Mo. 246, we 
must continue to hold that a recovery based upon a cause 
of action not stated cannot be permitted to stand. Our 
code, with all its comprehensive liberality, will not admit 
a plaintiff to sue for a horse and recover a cow; no more 
will it admit evidence of a defect in the track of a railroad 
to be the basis of such a recovery as the plaintiff seeks to 
have us sanction and affirm. We are willing to go the 
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full length of the statute respecting variances, but we are 
certainly unwilling to go to the extreme of saying that 
issues may be raised by the evidence and the instructions, 
as well as by the legitimate method, the pleadings. 

As this cause was tried in obvious disregard of the 
principles here announced, a reversal of the judgment must 
occur, and since this is so, it may be well to remark that in 
accordance with our former adjudications, Devitt v. Rail- 
road, 50 Mo. 302; Porter v. H. & St. Joe R. R., ante, p. 66; 
Rains v. St. L., I. M.& S. RB. R., ante, p. 164, and McGowan 
v. St. L., I. M. & S. R. R., 61 Mo. 529, the fourth in- 
struction for the plaintiff should have been refused; and 
the thirteenth instruction asked by the defendant should 
have been given, if the issue respecting the defective frog 
had been raised by the pleadings. Motion for rehearing 
overruled. All concur, except Norton and Napton, JJ., 
who dissent. 


Tue Crry or Jerrerson, Plaintiff in Error, v. Wutprce. 


1. Taxes: VAGUENESS OF DESCRIPTION IN TAX BILL. Vagueness in the 
description of the property intended to be taxed is fatal to the va- 
lidity of a tax bill. This description: ‘ Part of inlot numbered 
331 on the plat of the city,” is void for vagueness. 


2. ———: MUNICIPAL CORPORATION. A city has no lien for its taxes, 
and no power to impose penalties for non-payment of taxes, unless 
given by its charter. 

3. : STATUTE OF LIMITATIONS. The statute of limitations cannot 





be invoked against the State when she sues to enforce the lien given 
her by law for city taxes, but may be invoked against the city suing 
to collect the same taxes by personal judgment against the individ- 
ual assessed. 


Error to Cole Circuit Court.—The case was triea before S. 
H. Owens, Esq., sitting as Special Judge. 


AFFIRMED. 
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The particular description of the lot sought to be 
charged, which was stricken out of the petition by stipula- 
tion of the parties, was not found on the assessor’s list or 
the tax books. The description there was simply “ Part of 
inlot numbered 331 on the plat of the city.” 


J. R. Edwards for plaintiff in error. 
Botsford & Williams for defendant in error. 


Per CurtamM.—This is an action by the City of Jeffer- 
son to recover city taxes, and ten per cent penalty, and 
1. TAXES : vague. interest for the years 1866, 1873, 1874, 1875 
tion in tax bill, and 1876, in which the plaintiff claims and 
by this suit seeks to enforce a lien against “part of inlot 
No. 331, on the plat of said city.” There was, in the peti- 
tion as originally filed, a particular description of the part 
of said lot, sought to be charged with the taxes and lien, 
but, by stipulation between the parties, the particular 
description was stricken out, leaving the description of the 
property as above stated. A demurrer to the petition was 
sustained by the court, and plaintiff has brought the cause 
here by writ of error. The description of the property is 
so vague that no action can be maintained, either to en- 
force a lien, if one existed, or to recover the taxes. How 
is it possible from the description to ascertain what part 
of the lot is chargeable with the taxes, or the lien? A 
deed conveying a part of a lot, or a tract of land, would 
convey no legal title to any portion of the lot, or tract. 
The petition in this regard was therefore fatally defective. 

In the case of Schmidt v. Smith, 57 Mo. 135, it was de- 
cided that the City of Jefferson has no lien upon property 
. munici. f0F City taxes assessed against it. In the case 
“pal corporation. of the City of Kansas v. Payne, ante, p. 159, 
it was held that the City of Kansas had a lien for city 
taxes on real estate, because her charter expressly gave it, 
but, that for the city taxes of cities whose charters con- 
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tained no such provision, the lien was given to the state, 
Nor has the City of Jefferson any right, under the charter, 
to impose a penalty for the non-payment of city taxes. 
Such power is not conferred, either expressly or by impli- 
vation, and it is not an inherent power in municipal 
corporations. 

With regard to the statute of limitations, it has 
recently been decided by this court in the case of State to 
3. ——: statute (We use of Rosenblatt v. Heman, 70 Mo. 441, 
of limitations. that the statute of limitations does not run 
against a demand of the State for state taxes; aud as the 
lien for delinquent city taxes is reserved to the State, and 
only enforceable by the State, it would seem to follow, that 
the statute does not apply to such taxes when the State 
sues to enforce such lien. Section 181, Wag. Stat. 1196, 
provides as follows: “ Real property shall, in all cases, be 
liable for all taxes due any city or incorporated town or 
school district, and a lien is hereby created in favor of the 
State of Missouri for all such taxes, the same as for state 
and county taxes, which lien shall be enforced as in this 
act provided.” The State only can enforce the lien, but 
the remedy given the city for the collection of its taxes, 
by suit against the person against whom the taxes are 
assessed, is not taken away. In the City of St. Louis v. 
Newman, 45 Mo. 138, a special tax assessed against the 
property of the defendant was held to be “within the 
scope of the statute of limitations;” and the court in 
that case, seems also to have held that the statute of limi- 
tations applied to actions brought iu the name of the State 
for state taxes. This has been otherwise determined in the 
ease of State to use of Rosenblatt v. Heman, supra. The 
statute cannot be pleaded to an action brought by the State 
for taxes, whether state and county, or to enforce a lien for 
delinquent city taxes. In an ordinary suit between the 
city and the individual against whom the taxes are 
assessed, the plea of the statute is a good defense. This 
presents an anomaly. The statute can be pleaded against 
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the city, while in an action by the State to enforce the lien 
for the same taxes, the statute is not a bar to the action. 
This seems to be the condition in which the legislature has 
left the subject, and it is not within the province of this 
court to bring order and harmony out of this confusion 
and discord. The judgment is affirmed, Henry J. not 
sitting. 





LisENBY Vv. PHELps, Appellant. 


Replevin. To maintain replevin, the plaintiff must be entitled to the 
immediate and exclusive possession of the property. Hence the 
action will not lie where the plaintiff and defendant at the time of 
the caption were joint owners. 


Appeal from Webster Circuit Court.—Hon. R. W. Fyan, 
Judge. 


REVERSED. 
F’. S. Heffernan for appellant. 
J. R. Edwards for respondent. 


Hoven, J.—This was an action of replevin for certain 
abstract books. It appears from the record that at the 
date of the alleged caption, the plaintiff and defendant 
were joint owners of the books in question. As the 
plaintiff was not entitled to the immediate and exclusive 
possession of the books, he cannot maintain this action. 
Gray v. Parker, 38 Mo. 160; Cross v. Hulett, 53 Mo. 397. 
The judgment will be reversed, and the cause remanded. 
The other judges concur. 
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Cary v. Epmonps, Appellant. 


Adverse Possession : FORCIBLE ENTRY AND DETAINER. A forcible en- 
try upon the actual adverse possession of another, followed by an 
unlawful detainer, does not interrupt the adverse possession, if an 
action for the forcible entry and detainer 1s commenced within a 
reasonable time and prosecuted to a successful termination. (Fol- 
lowing Ferguson v. Bartholomew, 67 Mo. 212.) 


Appeal from Carroll Circuit Court—llon. E. J. Broappvus, 
Judge. 


REVERSED. 
LL. H. Waters for appellant. 
Hale § Eads for respondent. 


Norton, J.—This is an action of ejectment begun in 
the circuit court of Carroll county on the 29th day of Oc- 
tober, 1875, for recovery of the possession of southwest 
quarter of southeast quarter of section 12, township 55, 
range 23. The petition alleges that defendant, on the 26th 
day of October, 1875, entered into possession of the said 
premises and unlawfully withholds the same from plaintiff. 
The defendant in his answer denies that. plaintiff was the 
owner or entitled to the possession of said land, and avers 
that ke was rightfully in possession thereof under claim of 
title. On the trial plaintiff obtained judgment, from which 
the defendant has appealed, and relies for a reversal thereof 
on the alleged error of the trial court in refusing to give 
the following instructions: 

2. If the defendant was in the adverse possession of 
the land in question, under claim and color of title, and 
plaintiff forcibly entered into and detained the same; and 
if within a reasonable time after such entry by plaintiff, 
the defendant brought his action for forcible entry and de- 
tainer, and in said action recovered the possession of said 
premises, then the defendant may connect the possession 
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had by himself and the possession of plaintiff had during 
such unlawful detainer, and if such possessions when united 
amount to two years uninterrupted adverse possession be- 
fore the commencement of this suit, then tae plaintiff can- 
not recover. 

3. The plaintiff, under the allegations in his petition, 
is not at liberty to insist or prove that he was in the pos- 
session of the premises in question during any portion of 
the time he alleges that defendant has withheld the same 
from him. 

4. <A forcible entry upon the actual adverse possession 
of another, followed by an unlawful detainer, does not inter- 
rupt such adverse possession, if an action for forcible entry 
and detainer is promptly commenced and prosecuted, to 
regain the possession so detained, to a successful termina- 
tion. : 

5. On the pleadings in this case the judgment should 
be for the defendant, and the court so finds. 

6. The judgment in the forcible entry and detainer 
case which was read in evidence is prima facie evidence 
that from the time the case was commenced until said 
judgment, the defendant in that case, who is the plaintiff 
in this, was guilty of withholding the possession of said 
premises from the defendant, and if he so held the posses- 
sion for more than two years before the commencement of 
this suit, and if during such time Edmonds claimed said 
land and the said possession under color of title, then 
plaintiff’s action is barred. 

It appears from the evidence offered by plaintiff in 
support of his title that the land sued for is military bounty 
land, and that it was patented by the United States to one 
Peyton Randolph, whose title by various mesne convey- 
ances was transferred to plaintiff: that one Weathers, who 
was the immediate grantor of plaintiff, built a cabin on 
the premises in 1858, or 1859, and the following spring in- 
closed about five acres, and that the house was occupied 
for several years afterward; that in 1868 the cabin dis- 
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appeared, and the fence the year before. Defendant on 
his behalf read in evidence a bond for a deed to the land 
in question executed to him on the 18th day of July, 1870, 
by J. Il. Baker and George Keifter, and also evidence tend- 
ing to show that he went into possession of said land, 
claiming under the said bond, in July, 1870, and commenced 
an improvement thereon by plowing and setting posts for 
a fence; that plaintiff, in the spring of 1871, forcibly en- 
tered into possession thereof and held the same till October, 
1875, when he was ousted by an execution, which issued 
on a judgment rendered in detendant’s favor in a forcible 
entry and detainer proceeding instituted by defendant 
against plaintiff, and defendant was put in possession. The 
defendant also offered in evidence the complaint and judg- 
ment in the said forcible entry and detainer suit in his favor 
against plaintiff, the execution which issued thereon and 
the sheriff's return, and also an order allowing an appeal 
from said judgment to this court and the mandate of this 
court affirming the same. 

The land in suit being military bounty land, under the 
statute of limitations applicable to suits brought for the 
recovery of such land, an open, notorious and continuous 
adverse possession thereof, under claim and color of title, 
for two years before suit brought, bars a recovery even 
against the true owner. And the only or main question 
presented in the case is whether a forcible entry upon the 
actual adverse possession of another, breaks or destroys 
the continuity of such adverse possession, in a case where 
the person whose possession has thus been entered upon, 
in a reasonable time thereafter commences an action of 
forcible entry and detainer to regain the possession of 
which he was forcibly deprived, and prosecutes such ac- 
tion to a successful termination. This identical question 
was considered in the case of Ferguson v. Bartholomew, 67 
Mo. 212, and was answered in the negative, the court ex- 
pressly holding that “if the owner of the land wrest the 
possession by force from the adverse occupant, when resti- 
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tution is made by law, the period during which the forcible 
possession was held by the owner will be added to and be- 
come a part of the adverse possession of such occupant.” 
The defendant in this case was entitled to the benetit of 
this principle, and: the court erred in not according it to 
him, by refusing to give the second and fourth instructions 
asked by him. 

We perceive no error in the refusal of the third and 
fifth instructions. Judging from the brief of defendant’s 
counsel, these instructions must have been asked under a 
misapprehension as to what is alleged in the petition. It 
is stated in the brief that the suit was commenced in Octo- 
ber, 1875, and that the petition alleges that defendant 
entered into possession of the premises in October, 1871, 
and that as the petition shows on its face an adverse occu- 
pancy by defendant of four years, two years occupancy 
more than suflicient to bar a recovery, these instructions 
should have been given. Upon an examination of the 
petition we find the entry is charged to have been made in 
October, 1875, and hence the argument in support of the 
instructions refused falls to the ground. Judgment re- 
versed and cause remanded, in which all concur. 





FaIrcuHILD, Appellant, v. Masontc Hat Assocration—H ont, 
Stockholder. 


1. Corporation: PERPETUAL sUCCEssION. A private corporation was 
invested by its charter with “ perpetual succession.” Held, that 
these terms in their natural and ordinary acceptation signify indefi- 
nite duration, and not merely continuous or uninterrupted succes- 
sion for a limited time, and as in this instance they were unrestricted 
by other terms, the ordinary signification must prevail, and the cor- 
poration be held invested with the right to exist forever. 


DOUBLE LIABILITY : CONSTRUCTION OF GENERAL CORPORATION 
Laws OF 1815 anp 1855. The 13th section of the general corpora- 
tion law of 1845declared that in all corporations “‘ hereafter created,” 
the corporators should be subject to a double liability, (R. S. 1845, 
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p. 233). In 1855 this law was revised, and the 13th section of the 
revised act, in precisely the same language, declared the same lia- 
bility in all corporations “ hereafter created.” (R. 8S. 1555, p. 372.) 
The word “hereafter” when used in a statute, it was declared in 
the Revision of 1855, should be construed to mean “the time after 
the statute containing such term shall take effect.” By another 
section of the same revision it was declared that all acts revised at 
that session of the general assembly should be taken and construed 
as repealing the acts previously in force, (R. 8. 1855, p. 1026, 2 20). 
The Masonic Hall Association having been incorporated in 1853; 
Held, that the double liability imposed upon its stockholders by the 
law of 1845 was removed by the repeal of that lawin 1855; that the 
law as then re-enacted did not apply to any corporation created be- 
fore its date, and therefore the stockholders of that corporation 
were not subject to a double liability. Norron, J., Dissenting. 








3. : DOUBLE LIABILITY UNDER CONSTITUTION OF 1865. The double 
liability imposed by the constitution of 1865 did not attach to stock 
issued prior to that date. 

Appeal from St. Louis Court of Appeals. 

AFFIRMED. 


On the 5th day of June, 1864, Mrs. Anne L. Hunt 
became the owner of 400 shares of stock in the Masonic 
Hall Association of the par value of $8000. On the Sth 
day of June, 1869, the association issued its bonds to the 
amount of $60,000. The plaintiff became the owner of some 
of these bonds, and on the Ist day of April, 1876, sued and 
shortly afterward obtained judgment against the associa- 
tion upon them. Execution was duly issued on said 
judgment, and for want of property whereon to levy, was 
returned nulla bona. Plaintiff thereupon filed a motion 
against Mrs. Hunt for an execution against her as a stock- 
holder in said association. Her stock was full paid, but 
plaintiff claimed the right to enforce a further liability 
equal to the par value of the stock. Mrs. Hunt resisted 
the motion on two grounds; Ist, that at the time the suit 
was brought the Masonic Hall Association had ceased to 
exist as a corporation, and the judgment rendered against 
it was therefore a nullity ; 2nd, that the liability sought to be 
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enforced had never attached to her stock. The solution of 
the questions thus presented depends upon the construction 
of the following statutory and constitutional provisions. On 
the 12th day of February, 1853, the general assembly pass- 
ed an act, the Ist section of which declared that John D. 
Daggett and others named “shall be and they are hereby 
created a body politic and corporate by the name and style 
of the Masonic Hall Association, * * by which 
name they and their successors shall have perpetual suc- 
cession” &ce. There was no other language in the act 
defining the duration of the corporate existence. Section 
1 of the general corporation law in force at the time 
this act was passed contained the following provision: 
“Every corporation as such has power to have succession 
by its corporate name for the period limited in its charter, 
and when no period is limited, fur 20 years.” R. 8S. 1845 
p- 281. 

Section 13 of the same law was as follows: “In all 
corporations hereafter created by the legislature, unless 
otherwise specified in their character, in case of a defi- 
ciency of corporate property or estate liable to execution, 
the individual property, rights and credits of every mem- 
ber of the copartnership or body politic having a share or 
shares therein, shall be liable to be taken on exccution to 
double the amount of his stock, and no more, for all debts 
of the corporation.” Ib., p. 233. Section 13 of the gen- 
eral corporation law of 1855 was as follo-ws: “In all cor- 
porations hereafter created by the legislature, unless other- 
wise specified in their charter, in case of a deficiency of 
corporate property or estate liable to execution, the indi- 
vidual property, rights and credits of every member of 
the copartnership or body politic having a share or shares 
therein, shall be liable to be taken on execution to double 
the amount of hisstock, and no more, for all debts of the 
corporation.” R. 8. 1855 p. 372. Section 20 of the act of 
1855 concerning the construction of the statutes was as 
follows: “All acts of a public, general and permanent na- 
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ture, revised at the present session of the general assembly, 
as soon as such acts shall take effect, shall be taken and 
construed as repealing the acts in force at the commence- 
ment of the present session of the general assembly, so 
revised.” -Ib., p. 1026. Section 8 of the same act wus as 
follows: “ Wherever the term ‘hereafter’ occurs (in any 
statute,) it shall be construed to mean the time after the 
statute containing such term shall take effect.” Ib., p. 
1024. Section 6, art., 8, constitution of 1865 was as fol- 
lows : “Dues from private corporations shall be secured by 
such means as may be prescribed by law; but in all cases 
each stockholder shall be individually liable, over and above 
the stock by him or her owned, and any amount unpaid 
thereon, in a further sum at least equal in amount to such 
stock.” Wag. Stat., p. 58. Section 13 of the general cor- 
poration law of 1865 was as follows: “If any execution 
shall have been issued against the property or effects of a 
corporation, and if there cannot be found whereon to levy 
such execution, then such execution may be issued against 
any of the stockholders to an amount equal in amount to 
the amount of stock by him or her owned, together with 
any amount unpaid thereon.” Ib., 291. 

The circuit court gave judgment for the plaintiff 
against Mrs. Ilunt for $8,000, which judgment, on appeal 
to the court of appeals, was reversed. From the judgment 
of reversal the plaintiff appealed to this court. 


John C. Orrick and John H. Overall for appellant. 


A. & J. F. Lec, Jr. for respondent. 


Napton, J.—The decision of the court of appeals in 
this case is based on the point, that the charter of the com- 
1. corporation: pany, although containing the words “ per- 
perpetual succes- a i ar 
sion. petual succession,’ was limited by the gen- 
eral statute which confined the duration of all corporations, 
where there was no limit in the charter, to twenty years, 


34-71 
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and as the suit against this corporation was brought after 
the expiration of the twenty years, the judgment against 
the corporation was a nullity, and, of course, execution 
against the stockholder could not issue upon a void judg- 
ment against the corporation. 

That the word “perpetual” is frequently used in the 
sense of * continuous or uninterrupted” is well established 
by our lexicographers, and the practice of eminent writers 
and speakers. That another meaning, of indefinite dura- 
tion, is also legitimate is equally clear, and the one or the 
other may be adopted, according to the context and the 
subject matter relative to which the word is used. The 
words * perpetual succession” are here used in the charter 
of a private corporation, and would naturally mean, if un- 
restricted by other terms, an indefinite duration. 

That various charters were granted by the legislature 
with the words “perpetual succession,” which were also 
restricted to a term of years designated in the same charter, 
ean hardly lead to any conclusion as to such charters as 
contained the words “ perpetual succession” without any 
such limitation. The additional limitation to a specified 
term would undoubtedly fix the duration of the corpora- 
tion, notwithstanding the use of the words *“ perpetual suc- 
cession,” and require these words to be understood in the 
sense of continuous or uninterrupted succession, a meaning 
confessedly appropriate when the context or subject mat- 
ter requires it. But such a construction dves not lead to 
the conclusion that, in charters containing the words “ per- 
petual succession” with no limitation upon the duration 
of the corporation, the legislature used these terms as 
equivalent to continuous or uninterrupted succession. 

From 1845, when this provision in regard to charters 
which contained no limitation was first adopted, down to 
1865, the session acts every year will be found to be crowded 
with charters of private incorporations, for schools, col- 
legis, bridges, roads, library associations, literary and 
scientific associations, benevolent and relizivus assuciations, 
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&e. It is unsafe to base any conclusion upon the variety 
of terms used in these acts, some of which use the terms 
perpetual succession and others continuous succession. A 
vast number of these charters repeal the right of the leg- 
islature, a right already reserved in the general law on the 
subject of corporations, to make any alterations or repeal. 
If legislative coustruction of prior acts is entitled to any 
weight, it would seem that their action in regard to such 
charters as had merely the words perpetual succession, 
without any qualification, was entitled to consideration, as 
indicating that they did not use the words perpetual suc- 
cession and continuous succession in the same sense. Take 
for instance the charter of the Hannibal & St. Joseph Rail- 
road Company, passed in 1847, which has nothing more in 
it than the words perpetual succession. The legislature in 
1851 directed the issue of bonds tothe amou t of $1,500.000, 
none of which could fall due before 1871, long after the 
expiration of the charter, supposing it to have had only a 
duration of twenty years. We have been referred toa 
great number of charters, where subsequent enactments 
imply an indefinite duration from the use of the words 
perpetual succession. In fact, this is the case in relation 
to charters of schools, colleges and library associations, 
without number. We decline, therefore, to hase any con- 
struction of the words “ perpetual succession” upon a sup- 
posed construction given of them by the legislature, inas- 
much as their enactments have been somewhat conflicting 
and variant, and we therefore prefer adopting the natural 
and ordinary acceptation of the terms. 

In 1864 Mrs. Hunt became a stockholder. Ter liabil- 
ities were fixed by the law then in force, and could not be 
*iiabilitys con® affected or changed by any subsequent enact- 


struction of gener- ; . P i > : J 2A 5 
al corporation, ments, either of the convention of 1865 or 


ise Of I 8nd the legislature which passed laws in accord- 


ance with the provisions of the constitution then adopted. 
The question then is, what law was in torce in 1864 which 
imposed on her a double liability? By the thirteenth sec- 
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tion of the act of 1845 a double liability was imposed on 
all stockholders of corporations created after the passage 
of that act. In 1855 that act was revised, and the twen- 
tieth section of the act concerning laws declares that, “ all 
acts or parts of acts of a public, permanent and general 
nature, revised at the present session of the general assem- 
bly, so soon as such acts take effect, shall be construed as 
repealing the acts in force at the commencement of the 
present session of the general assembly, so revised.” The 
thirteenth section of the act concerning corporations so 
revised in 1855 says: ‘Inall corporations hereafter created 
by the legislature, unless otherwise specified in their char- 
ter,” &c., a double liability is imposed. This section is a 
mere copy in hee verba of the thirteenth section of the act 
of 1845. If the thirteenth section of the act of 1845 was 
repealed, as it undoubtedly was, by the twentieth sec- 
tion of the revision of 1855, the only law in force when 
Mrs. Hunt subscribed was the thirteenth section of the act 
of 1855, which declared a double liability upon the stock- 
holders of all corporations hereafter created. Now this 
corporation was created in 1853, before the passage of the 
act of 1855, and unless we can construe the word “ here- 
after ” as meaning heretofore, or as meaning both hereafter 
and heretofore, there was no double liability imposed on 
the stockholders in the Masonic Hall Association in 1864. 
Moreover the eighth section of this act of 1855 (Revised 
Code of 1855, p. 1,024) provides that “ wherever the term 
heretofore occurs in any statute, it shall be construed to 
mean any time previous to the day when such statute shall 
take effect, and wherever the term hereafter occurs, it shall 
be construed to mean the time after the statute containing 
such term shall take effect.” That this literal copy of the 
thirteenth section of the act of 1845 was a blunder on the 
part of the legislature may be conceded, but what authority 
is there on the part of the courts to correct it and insert 
the word “heretofore” instead of hereafter? 

In The City of St. Louis v. Alexander, 23 Mo. 507, this 
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court remarks: ‘* The effect of the revision of the charter 
on the 3rd day of March, 1851, was not to make former 
provisions which had previously existed, and which were 
continued, to begin from that date, but for convenience 
sake to embody all the acts in force at the time of the re- 
vision, to take date from the period they were first passed. 
It would be of the most mischievous consequences to hold 
that the revision of a law had the effect of making the 
revised law entirely original, to be construed as though 
none of its provisions had effect but from the date of the 
revised law. When a former provision is included in a re- 
vised law, it is only thereby intended to continue its exist- 
ence, not to make it operate as an original act to take 
effect from the date of the revised law. The revision has 
not the effect of breaking the continuity of these provis- 
ions, Which were in force before it was made.” In that 
ease the repealing clause in the act of 1853 was that “all 
acts and parts of acts contrary to and inconsistent with 
the provisious of this act or within the purview thereof,” 
are hereby repealed; and we entirely concur in the views 
above expressed in that case. 

But in the revision of 1855 it is declared that all acts 
or parts of acts revised at the present session of the gen- 
eral assembly, so soon as the revised laws take effect, shall 
be construed as repealing the acts in force at the com- 
mencement of the present general assembly, (whether con- 
sistent or inconsistent, contrary to or within the purview 
thereof). In short, but one meaning can be given to this 
law, and that is that the new law was a substitute for the 
old one, and the former law was expressly repealed. In 
the revision of 1865 this provision was materially changed. 
Section five says: ‘ The provisions of the general stat- 
utes, so far as they are the same as those of existing laws, 
shall be construed as a continuation of such Jaws, and not 
as new enactments.” There was no such provision in the 
revision of 1855, but an express repeal of the act of 1845, 
which was revised and a new law passed copying most ot 
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the provisions of the former act. Section thirteen, which 
created the double liability in 1845, was repealed, and a 
new section adopted, copying literally from the old one, 
but unless we can conjecture that it was intended to apply 
to previous charters, and substitute the word heretofore for 
hereatter, this clause in the act of 1853 did not apply to 
the charter of the Masonic Ilall Association. It is not our 
province to form any conjecture concerning the intention 
of the legislature, except from what they have said, and 
they have contined the liabilities expressly to charters 
ercated after the passage of the act of 1855. So that in 
1864 there was no double liability upon Mrs. Hunt as a 
stockholder. 

That neither the constitution of 1865 nor the act of 
the legislature passed under it could retroact so as to affect 
’ -douvie Mrs. Ilunt’s liability in 1864, is beyond ques- 
avy oder tion, State, ge. v. Sullivan Co. Ct., 51 Mo. 


coustitution of 
_ 522. The judgment of the court of appeals 


3 





is affirmed. 


Norton, J., Dissentrine.—I do not concur in the con- 
clusion reached in this case. The thirteenth section of 
the act concerning corporations in the Revised Statutes of 
1855, is a literal copy of the thirteenth section of the act 
concerning corporations in the Revised Statutes of 1845, 
and for that reason should not be construed as an original 
law taking effect only from the revision, but should be 
construed simply as a continuation of the law revised. 
City of St. Louis v. Foster, 52 Mo. 513. 
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Tue State v. StTePuEeNs, Appellant. 


Practice, Criminal: rica or Guitry. If the defendant enters a plea 
of guilty under the belief induced by something said or done by 
the judze, that by so doing he will receive a punishment less severe 
than the maximum allowed by law, he should not afterward be 
sentenced to the maximum, but should rather be permitted to with- 
draw his plea and file a plea of not guilty, if he so desires. 


Appeal from Johnson Criminal Court.—The case was tried 
before Llznry NEILL, Esg., sitting as Special Judge. 


REVERSED. 
Land § Sparks and A. B. Logan for appellant. 
J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The defendant was indicted under 
section 1455, Revised Statutes, for breaking jail. We find 
nothing in the points assigned requiring comment, except 
the action of the special judge in regard to the plea of 
guilty entered by defendant. There is no bill of excep- 
tions, signed in the usual way, before us, but the statutory 
method which is the same in criminal as in civil cases, 
(Rev. Stat., 1879, § 1921,) has been pursued, and the bill 
signed by three by-standers, (Ib. $s 3637, 3638, 3640, 
3641), and supported by five affidavits deposited in the 
clerk’s office. Under the provisions of section 3641, supra, 
copies of these affidavits form a part of the record of the 
cause, and by them the truth of the bill of exceptions, 
which the judge refused to sign, is to be tried. Ib. § 3643. 

We have carefully examined the affidavits thus filed 
in connection with the indorsement made upon the bill by 
the special judge, and after such perusal have reached the 
conclusion that the affidavits are less likely to err, as to 
the actual facts of the vase, than the special judge. Tak- 
ing this view of the matter, we find that the attorneys of 
the defendant, after the election of the special judge, and 














536 SUPREME COURT OF MISSOURI, 


The State v. Stephens. 


before he took his seat on the bench, had an interview 
with him, it would seem in the court room, and were led 
to believe, by the words and acts of the special judge, that 
if the defendant would plead guilty, he would receive the 
lowest punishment allowed by law; that this understanding 
was communicated to defendant, who thereupon pleaded 
guilty, but instead of the lowest, was awarded the highest 
punishment which the law prescribes. But if we take as 
true the indorsement made upon the bill by the special 
judge, the fuct remains, as stated in the affidavits of the 
attorneys and the defendant, that they were induced to 
enter a plea of guilty, under the belief that by so doing a 
punishment less severe than the maximum would be 
awarded. 

Viewing the matter, then, in either light, we feel con- 
strained to say that it would better have comported with 
the proper exercise of a sound judicial discretion, had the 
special judge permitted the withdrawal of the plea of guilty, 
and the entry, in its stead, of the usual plea. The law is 
not composed of a series of snares and pitfalls for the un- 
wary, neither does it favor what Judge Bliss terms “snap 
judgments.” J/enslee v. Cannefar, 49 Mo. 295. If these 
remarks apply in a civil case, then, a fortiori, do they apply 
in a criminal prosecution, where the liberty of the prisoner 
is at stake. 

Courts have always been accustomed to exercise a 
great degree of care in receiving pleas of guilty, in prose- 
cutions for felonies, to see that the prisoner has not made his 
plea by being misled, or under misapprehension or the like. 
Thus it is said by Archbold in regard to the point being 
discussed: “If, instead of pleading ‘not guilty,’ the de- 
fendant say that he is ‘ guilty,’ this is a confession of the 
offense, which subjects him precisely to the same punish- 
ment as if he were tried and found guilty by verdict. But 
as defendants often imagine that, by pleading guilty, they 
are likely to receive some favor from the court in the sen- 
tence that will be passed upon them, the judge very fre- 
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quently undeceives them in that respect, and apprises them 
that their pleading guilty will make no alteration what- 
ever in their punishment. If, however, they still persist 
in their plea of guilty, it is then recorded,” &e. 2 Archb. 
334. And Hawkins says: “ Where a person, upon his 
arraignment, actually confesses himself guilty, or unadvis- 
edly discloses the special manner of the fact, supposing 
that it doth not amount to felony, where it doth, yet the 
judge upon probable circumstances, that such confession 
may proceed from fear, menace or duress, or from weak- 
ness or ignorance, may refuse to record such confession, 
and suffer the party to plead not guilty.” 2 Ilawk. P. C, 
469. And Sir Matthew Ilfale states that: “If it be but 
an extra judicial confession, though it be in court, as where 
the prisoner freely tells the fact and demands the opinion 
of the court whether it be felony, though upon the fact 
thus shown it appear to be felony, the court will not reeord 
his confession, but admit him to plead to the felony not 
guilty.” 2 Hale P. C. 225. 

I have thus briefly adverted to the principles which 
seem applicable to cases of this sort, in order to show why 
we must withhold our approval of the action of the lower 
court. And, coming down to more modern authorities, 
and those more directly in point, we find that the court 
should freely exercise its discretion in proper cases, to allow 
the plea of guilty to be withdrawn, and that of not guilty 
to be entered in lieu thereof. And even where the defend- 
ant, after pleading guilty, has moved in arrest of judg- 
ment, and that motion overruled, should justice require, 
the ccurt should permit, before judgment rendered, a with- 
drawal of the plea of guilty, and the substitution of the 
plea of not guilty. 1 Bish. Crim. Prac., § 465. So, also, 
where a defendant inadvertently pleaded guilty to one in- 
dictment when intending to plead guilty to another, it was 
held that the plea being entered through misapprehension, 
the mistake could be corrected. Davis v. State, 20 Ga. 674. 
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As the result of the views herein expressed, the judg- 
ment must be reversed, and the cause remanded. All con- 
eur. 


Tue Strate v. Srums, Appellant. 





1. Criminal Law: arraiGNmMent. When aconviction of murder in 
the second degree on an indictment charging murder in the first de- 
gree has been set aside, it is not necessary that the defendant be 
arraigned anew before a second trial can be had. 


bo 





: EvipENcE. Evidence that defendant is afflicted with eroto- 
mania is not pertinent upon a trial for homicide. 

3. Murder: MALIcE: DELIBERATION. It is error for the court to sub- 
mit a murder case to the jury without defining the terms malice 
and deliberation by proper instructions. 





: CONSTITUTIONAL LAW. Section 23, article 2 of the constitu- 
tion of 1875, has abrogated the rule laid down in the case of the 
State v. Ross, 29 Mo. 32, that where a conviction of murder in the 
second degree on an indictment charging murder in the first degree 
has been set aside, the defendant cannot again be tried for murder 
in the first degree. 


Appeal from Howell Cireuit Court——Hon. J. R. Woopsipe, 
Judge. 


REVERSED. 
Livingston & Mitchell for appellant. 
J. L. Smith, Attorney-General, for the State. 


Norton, J.—This case has beretofore been before this 
court, and is reported in 68 Mo. 305, upon an examination 
of which it will be seen that the judgment was reversed 
solely because of the error committed by the trial court in 
giving an instruction to the effect that insanity, when set 
up as a defense, could only be proven by direct evidence. 
Upon a re-trial of the cause this error was corrected, and 
defendant was again convicted of murder in the second 
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degree, and has again appealed, assigning numerous errors, 
which we will notice in the order presented by his counsel 
in their brief. 

First, it is insisted that as on the former trial defend- 
ant was convicted of murder in the second degree, which 
1 crimmwat raw: OPerated as an acquittal of murder in the 
aes first degree, charged in the indictment, under 
the rule laid down in the case of the State v. Ross, 29 Mo. 
32, defendant could not again be put upon his trial without 
anew arraignment, and that as the record does not show 
such au arraignment, the judgment should be reversed. 
As far as the case of the State v. Ross has gone, it has never 
been held to go further than that when a person is con- 
victed of murder in the second degree on an indictment 
for murder in the first degree, and such judgment is re- 
versed, such person can only be tried the second time for 
murder in the second degree, or some grade of manslaugh- 
ter. It does not goto the extent of requiring a new ar- 
raignment; and as the record before us shows an arraign- 
ment of defendant and an entry of his plea of not guilty, 
that is sufficient. The plea of not guilty thus entered on 
his original arraignment was not limited to the charge of 
murder in the first degree, but applied also to any degree 
of homicide below that grade. 

It is also insisted that the court erred in not allowing 
medical experts to state their opinion as to defendant being 
afflicted with erotomania, detined to be “a morbid sexual 
propensity,” basing such opinion upon the fact shown hy 
the evidence of defendant, that a short time before the 
homicide he had attempted to commit a rape upon the 
daughter of one Hudlow. This objection is not supported 
by the record, upon an examination of which we find a 
number of physicians were examined touching their opin- 
ion as to the sanity of defendant, formed from all the evi- 
dence given in the case. Nearly if not all of them stated 

that they had heard all the evidence, after which they 
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were allowed by the court to give their opinion based upon 
such evidence as to the sanity of the accused. 

Besides this, no connection is perceivable between a 
species of monomania which leads to the commission of 
2. :evidence. rape,and that which leads to homicide. De- 
fendant was allowed the largest latitude in the examination 
of experts as well as others who knew defendant intimately 
as to the fact of his insanity, which we may add was alto- 
gether proper, as the evidence tended strongly, if it did 
not conclusively show, that insanity was a hereditary taint 
in defendant’s family. The instructions given by the court 
in regard to the question of insanity are in harmony with 
what has heretofore been decided by this court. State v. 
Redemeier, ante, p.173. The instruction given by the court 
as to murder in the second degree conforms to the ruling 
of this court in the case of the State v. Wieners, 66 Mo. 13, 
and is, therefore, unobjectionable. 

It is insisted, however, that the court should in some 
instruction have properly defined the words malice and de- 





9. wwrper: malice: Hberation used in the said instruction. These 
aan. are terms having a well defined legal mean- 
ing, and the jury should have been properly instructed in 
regard to them, and for its failure to do so the judgment 
will be reversed. 

As this cause will be remanded, it may be well to ob- 
serve that section 10, of article 13 of the constitution of 
- constitu. £829, which provides that “* no person having 

Sones Sen, once been acquitted by a jury can, for the 
same offense, be again put in jeopardy of life and limb,” 
* *# and under which the case of the State v. Ross, 
supra, was decided, has been materially changed by section 
23, article 2 of the constitution of 1875, by the addition to 
what has been copied of the following words: ‘“ And if 
judgment be arrested after verdict of guilty, on a defective 
indictment, or if judgment on a verdict of guilty be ar- 
rested for error in law, nothing herein contained shall pre- 
vent a new trial of the prisoner on a proper indictment, or 



























APRIL TERM, 1880. 541 





The State v. Van Zant. 


according to correct principles of law.” The change thus 
made in the said section overthrows the rule laid down in 
the case of the State rv. Ross, supra, that a person who is 
indicted for murder in the first degree, if tried and con- 
victed of murder in the second degree, which judgment is 
reversed for error in law, cannot on a second trial be tried 
for murder in the first degree. They are equivalent to de- 
elaring that when such a judgment is reversed for error at 
law, the trial had isto be regarded as a mis-trial, and that 
the cause when remanded is to be tried anew, and when 
remanded, that it is put on the same footing as toa new 
trial as if the cause had been submitted to a jury resulting 
in a mis-trial by the discharge of the jury in consequence 
of their inability to agree on a verdict. It is difficult to 
conceive what other construction can be given to the words 
added to said section. Judgment reversed and cause re- 
mauded, in which all concur. 


Tue State v. Van Zant, Appellant. 


1. Indictment for Felonious Assault: surpLusace. An indict- 
ment under section 1264, Revised Statutes, in one count, charged 
that defendant “‘ did assault, strike, stab, cut, maim, wound and dis- 
figure’? one P. Held, that there was no duplicity or repugnancy. 
All the acts charged might be the result of a single assault. If any 
of them were unnecessarily alleged, it was surplusage, but would 
not vitiate the indictment. 

2. One’s own Statements not Evidence, when. Statements made 
by a party previous to and at the time of a personal encounter, as 
to his physical condition, are not admissible in evidence in his be- 
half for the purpose of showing that he did not bring on the diffi- 
cults. 


8. Diminution of the Record, How Corrected. When a diminu- 
tion of the record is suggested and a certiorari issued, the entire 
record, as it exists in the court below, should be returned to this 
court. <A certificate of the clerk of the court below that the record 
already sent up is imperfect or inaccurate in any designated par- 
ticular will be of no effect. 
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4. Skeleton Bill of Exceptions. It is not essential that the bill of 
exceptions, as originally filed in the court below, shall contain the 
instructions; it is sufficient if they are therein called for in such 
manner as to enable the clerk to identify them when he comes to 
write out the bill at full lenzth. 






























Appeal from Webster Circuit Court.—lIlon. R. W. Fyany, 
Judge. 





AFFIRMED. 
John O'Day §& Bro. and Jas. L. Rush tor appellant. 
J. L. Smith, Attorney-General, for the State. 


Iloven, J.—The defendant was indicted under the 33d 
section of article 2, chapter 42, Wagner’s Statutes, (R. 8S. 
§ 1264,) for stabbing, cutting, maiming, wounding and dis- 
figuring one Mansfield Trammel; was tried and found 
guilty and sentenced to two years’ .imprisonment in the 
penitentiary. 

The indictment charges that the defendant “did then 
and there unlawfully, willfully and feloniously, with intent 
1 rxpretwext por tO kill, in and upon the body of one Mans- 
rn uci: surptus. Held Trammel, in the peace of the State 
_ then and there being, make an assault, and 
that the said T. J. Van Zant, with a certain knife, which 
said knife was then and there a dangerous and deadly 
weapon, likely to do great bodily harm and produce death, 
and which said knife, he, the said T. J. Van Zant, in his 
hand then and there had and held, then and there unlaw- 
fully, willfully and feloniously did assault, strike, stab, cut, 
maim, wound and disfigure, and do great bodily harm to 
him the said Mansfield Trammel; and so, the grand jurors 
aforesaid, empaneled, sworn and charged as aforesaid to 
inquire, within and for the body of the county of Webster 
and State of Missouri, upon their oaths aforesaid, do say, 
find and present, that the said T. J. Van Zant, him the said 
Manstield Trammel in the manner and by the means afore- 
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said, unlawfully, willfully and feloniously did assault, strike, 
stab, cut, maim, wound and disfigure, with the intent, on 
the part of him the said T. J. Van Zant, him the said 
Manstield Trammel to do great bodily harm and kill, con- 
trary to the form of the statute,” &c. 

The defendant tiled a motion to quash, on the ground 
that the indictment was bad for duplicity and repugnancy. 
This motion was properly overruled. While the phrase- 
ology of the indictment is not, perhaps, precisely such as 
would have been employed by an experienced and skillful 
pleader, yet it sufliciently charges the offense defined by 
the section of the statute referred to, and is not open to 
the objections urged against it in the motion to quash. It 
is clearly not bad for repugnancey, as all the acts charged 
may have been, and, as appears from the testimony, were 
the result of a single assault. This being so, it is plain 
that the indictment charges but a single offense. State v. 
Fancher, ante, p. 460. In Jennings v. The State, 9 Mo. 852, 
it was held that it is not necessary to state in the language 
of the statute that the act charged would have been mur- 
der, or manslaughter, if death had ensued, but that it is 
essential to aver the circumstances themselves, which, if 
death had ensued, would have made the offense murder, 
or manslaughter; and it was doubtless with a view to meet 
this requirement, that the several allegations as to the in- 
tent of the defendant and the character of the assault, were 
inserted. Some of these allegations may be regarded as 
surplusage, but they do not vitiate the indictment. Carrico 
v. The State, 11 Mo. 579; State v. Magrath, 19 Mo. 678; 
State v. Builey, 21 Mo. 484; State v. Bohannon, 21 Mo. 490. 

The court committed no error in rejecting the evidence 
oftered by the defendant, of statements made by himself 
2.oxr'sownstate- a8 to his physical condition previous to and at 
besce, wuew. the time of the commission of the offense 
charged, with a view of showing that he did not bring on 
the difficulty. IlLis physical condition was fully proven by 
the testimony of himself and other witnesses, and his 
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statements on that subject to various persons who were 
valled as witnesses to prove them, were inadmissible in his 
own behalf. 

No objection is made in this court to the instructions 
under which the case was submitted to the jury. Nor do 
we think they are subject to any substantial objection. 
The conflicting theories of the State and the defendant, 
and the law arising upon the state of facts sought to be 
established by each, were fairly presented to the jury. 

It is contended, however, that inasmuch as the clerk 
of the cireuit court has certified, in answer to a writ of 
8. mvixetion or certiorari issued by this court, that the origi- 
conrecten. nal bill of exceptions on file in his office, does 
not contain the instructions given for the State and the 
defendant embodied in the transcript of this cause hereto- 
fore certified by him to this court, that, therefore, this 
court is to regard this cause as having been submitted to 
the jury without instructions, and reverse the judgment. 
A transcript filed in this court cannot, without the consent 
of parties, be amended by the certificate of the clerk 
transmitting the same, that it is imperfect or inaccurate in 
any designated particular. When a diminution of the 
record is suggested and a certiorari issued, the entire record, 
as it exists in the court below, should be returned to this 
court. 

We are of opinion, however, that the statement of 
the clerk, made in answer to the certiorari in this case, is 
in perfect harmony with the integrity of the 
transcript before us. It is not essential that 
the bill of exceptions, when originally filed in the court 
below, should contain the instructions; it is sufficient if 
they are therein called for in such manuer as certainly to 
identify them when the clerk comes to perform the duty 
imposed upon him by section 1030 of the Revised Statutes, 
of writing said bill out at full length. The original bill 
of exceptions doubtless calls for the instructions embodied 
by the clerk in the transcript before us; but if it does not, 


4. SKELETON BILL 
OF EXCEPTIONS, 
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it is the fault of the defendant that he has not made that 
fact detinitely appear. The judgment of the circuit court 
will be affirmed. All concur. 


/ Tue State v. Epprnes, Appellant. 


1. The Evidence of defendant's guilt is sufficient to warrant the ver- 
dict in this case. 

2. Criminal Law: TESTIMONY OF DEFENDANT AS EVIDENCE AGAINST 
Himsetr. If the defendant in a criminal case voluntarily offers 
himself asa witness in his own behalf, his answers to questions 
propounded to him upon cross-examination may be used against 
him upon a second trial of the same case. Such answers cannot be 
treated as involuntary admissions. 


Appeal from Randolph Circuit Court—Hon. G. H. Burcr- 
HARTT, Judge. 


AFFIRMED. 
Winslow and Reed & Hall for appellant. 
J. I. Smith, Attorney-General, for the State. 


Henry, J.—The defendant was indicted at the October 
term of the Randolph circuit court, 1879, charged in the 
first count with having burglariqusly broken into the 
dwelling-house of one M. C. McMillan, with intent to com- 
mit a rape upon the person of Ida MeMillan, then in said 
dwelling-house. The second count was the same, except 
in charging the intent to have been to commit a rape upon 
Mary MeMillan. The defendant was tried and convicted, 
and from the judgment he has prosecuted his appeal. 

The evidence established the following facts: That 
Mr. MeMillan slept in one room, and his little boy and two 
1. tae evivence. little daughters in an adjoining room on the 
first floor. From this room there was a door opening into 
a front yard. There was a lock, but no key, to the door, 
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and it was fastened on the inside with a bolt on top of the 
lock, and the door, when bolted, could not be opened from 
the outside by turning the knob. By the side of this door 
was a window, about a foot from it, and when up, one on 
the outside could put his arm through the window and 
reach the lock and unbolt the door. A stairway runs up 
from the room in which the boy and little girls slept into 
an upper room. The stairway is on the opposite side of 
the room from the door. There is a door to the stairway, 
which latches, and is opened with some difficulty. 

On the night in question, July 21st, 1879, before retir- 
ing, Mr. MeMillan fastened the gate in front of the house 
with a rope. It being a warm night, the little boy asked 
his father to pull his bed, which was an ordinary lounge, 
out from the wall, and his father moved it out, so that the 
head of the lounge was near the window, which was raised 
as high as it could be, about six or eight inches. The 
lounge then stood in front of the door, and so near that 
the door would not swing clear open, and one entering 
would have to go around the lounge or move it to get into 
the room. On the night in question, this door was bolted 
and the door of the stairway was latched. Misses [da and 
Mary MeMillan were sleeping in the upper room, and early 
the next morning the defendant was found lying on the 
floor at the head of thestairs in the girls’ room. His head 
was toward the girls’ bed, and by the side of it, and his 
body lay in front of the landing of the stairs, so that no 
one could get into or out of the room without passing over 
him. He had on no clothing, except his pants and shirt. 
There were but two small windows to the upper room, of 
about: four panes of glass each, and eleven feet from the 
ground. In the morning,the yard gate and the door lead- 
ing into the front yard above mentioned were both open, 
and the door of the stairway was closed. There was no 
access to the upper room but through the stair door or the 
windows. 

Miss Mary MeMillan testified that she was aroused 
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from sleep .that night by something touching her side ; 
thought it felt like a hand on her side; brushed it away ; 
was frightened; spoke to her sister, Ida, in an ordinary 
tone of voice, and asked her if she was too warm; she 
muttered an answer. Witness didn’t think Ida wasawake; 
thought then it was her sister’s hand, or a cat that staid 
in the room; laid awake awhile, and heard a breathing; 
thought it was the cat; after a while fell asleep again ; 
heard the clock strike one; was disturbed no more that 
night, nor was her sister; did not wake until mornirg 
light, and then saw defendant on the floor, and called her 
mother. Windows in the upper room had but one sash 
each, and were open that night. 

The evidence for defendant tended to prove, that on 
the afternoon and evening of the 21st day of July he was 
drunk. He also proved a good moral character, except oc- 
casional intemperance. The counsel for defendant contend 
that the evidence did not warrant the verdict of the jury, 
and their theory is that the defendant, in a state of intoxi- 
cation, not knowing where he was going, went into this 
house with no evil intent, and especially with no purpose 
to commit the rape charged. 

It would have required a reasonably sober man to open 
the door by thrusting his arm through the raised window, 
and removing the bolt, and get around the lounge in front 
of it, and then open the stairway door and close it after 
him, without arousing the sleepers in the house. If un- 
acquainted with the manner in which the door was fastened, 
and ignorant that the lounge was standing across it, and 
the location of the stairway, and the difficulty of opening 
the door which led to the upper room, the feat performed 
by the defendant would have been difficult to a duly sober 
man in the possession of all his faculties. He had, accord- 
ing to the testimony, wandered about the town of Hunts- 
ville that afternoon and night, and drunk or sober, he used 
the precaution to go to his own house and take off all of 
his clothes except his shirt and pants, before he went to 
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MeMillan’s house. He was incumbered as little as possible 
with apparel, and there was method in this for it facilitated 
his escape if retreat became necessary, and the aceomplish- 
ment of his hellish purpose if the opportunities sought 
were found. The evidence of Miss Mary MeMillan, leaves 
but little doubt that it was the hand of the defendant upon 
her side that aroused her; and her talk with her sister may 
have been the first intimation that the aceused had that 
there were two ladies, instead of one, in that room, and 
the inference is not unreasonable that, on making this dis- 
covery, ke sank down by the side of the bed to await an 
opportunity to escape, that discovery having deterred him 
from making the attempt upon her person. 

The theory that the defendant was so drunk when he 
went into the house that he did not know what he was 
doing, cannot for a moment stand before the undisputed 
facts. And this court cannot say that there was no evi- 
dence, or but a scintilla of evidence to support the charge 
in the indictment. Jt was an extremely rash undertaking, 
but the temerity of drunken men is proverbial, and they 
will do what sober men would shudder at the thought of 
attempting. 

On a former trial, the defendant voluntarily offered 
himself as a witness, and at the trial now under review 
© cmmmat, say; Mr. Phillips, a juror on the former occasion, 
pacans Be ov. Wan called by the State to testify what the 
himseli. testimony of defendant then was. To this 
defendant objected, and the court overruled the objection, 
and witness testified that defendant, on a former trial, when 
sworn, stated, as a witness, that he was drinking all 
Sunday evening; went to the Methodist church that 
night; went out behind the church, laid down and went 
to sleep; when church was over, some one woke me up; 
as I came back to town, I fell in company with a girl, took 
her to an ice cream saloon, treated her and took her home; 
then I went down by the butcher’s corner, lay down and 
went to sleep; was waked up by the barking of a dog; 
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the butcher’s dog, a white dog; then [ got up and went 
home; did not recollect anything else until next morning, 
when Mr. Belsher woke me up in Mr. MeMillan’s room. 

It is contended that his statement, s0 made, can only 
be received in evidence as a confession, and, to be admis- 
sible as a confession, it must have been voluntary. He had 
his option to testify or not, and when he voluntarily became 
a witness, he volunteered to answer all proper questions 
propounded on cross-examination. Ile became as any 
other witness. He took the risk of answering any ques- 
tions on cross-examination, for the advantage of testifying 
in chief in his own behalf. It cannot with any propriety 
be said that his answers to questions asked him on cross- 
examination were involuntary. He chose to put himself 
in a position which invited them. Ile offered himself as a 
witness to tell the whole truth, not only what made for 
him, but what would be against him; not only to answer 
questions propounded by his counsel, but those propounded 
by the State. He was not to be treated as a witness as to 
his testimony in chief, and as a party as to his testimony 
on cross-examination. In the case of The People v. Arnold, 
decided at the April term, 1880, of the supreme court of 
Michigan, reported in the N. W. Reporter, this question 
was involved, and determined in favor of the State. The 
opinion was delivered by Judge Cooley, and the reasons 
assigned for the conclusion reached are unanswerable. 

Ilis status was that of a witness. Ile was not com- 
pelled to assume that character, and the statute expressly 
provides that his refusal or neglect to ofter himself as a 
witness shall not raise any presumption of guilt, nor shall 
that circumstance be referred to by any attorney prosecut- 
ing in the cause, nor shall the same be considered by the 
court or the jury before whom the trial takes place. In 
view of this humane and liberal provision, with what pro- 
priety can it be said that any statement made by him asa 
Witness on the stand was not voluntary? By volunteering, 
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he became, as to his testimony, but a witness. To that 
extent, he lost his character as the party accused. 

The cases referred to by counsel to establish their 
position on the subject do not sustain them. Mr. Green- 
leaf, in section 225 of his work on evidence, states the doc- 
trine upon which defendant's counsel rely. ‘* The manner 
of examination is, therefore, particularly regarded; and, 
if it appears that the prisoner had not been left wholly 
free, and did not consider himself to be so, in what he was 
called upon to say, or did not feel himself at liberty wholly 
to decline any explanation or declaration whatever, the 
examination is not held to have been voluntary. In such 
cases, not only is the written evidence to be rejected, but 
oral evidence will not be received, of what the prisoner 
said on that occasion. The prisoner, therefore, must not 
be sworn. But where, being mistaken for a witness, he 
was sworn, and afterward, the mistake being discovered, 
the deposition was destroyed, and the prisoner, after hav- 
ing been cautioned by the magistrate, subsequently made 
a statement, this latter statement was held admissible. 
It may, at first view, appear unreasonable to refuse evi- 
dence of confession merely because it was made under 
oath, thus having in favor of its truth one of the highest 
sanctions known in the law. But it is to be observed that 
none but voluntary confessions are admissible; and that, 
if to the perplexities and embarrassments of the prisoner’s 
situation are added the danger of perjury and the dread of 
additional penalties, the confession can scarcely be regarded 
as voluntary; but, on the contrary, it seems to be made 
under the very influences which the law is particularly 
solicitous to avoid. But, where the prisoner, having been 
examined as a witness in a prosecution against another 
person, answered questions to which he might have de- 
murred, as tending to criminate himself, and which, there- 
fore, he was not bound to answer, his answers are deemed 
voluntary, and as such, may be subsequently used against 
liimself for all purposes, though, where his answers are 
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compulsory and under peril of punishment for contempt, 
they are not received.” 

It will be observed that the reason for excluding a 
statement sworn to by the prisoner, under the cireum- 
stances mentioned by Prof. Greenleaf, is wholly inappli- 
cable to the question we are considering. He offers him- 
self here as a witness, for the very purpose of having what 
he may say. considered by the jury in determining whether 
he is guilty or not. He is permitted to do so by the statute, 
and it might with as much plausibility be contended that 
the jury before whom he testifies could not consider his 
testimony, because involuntary, as that a subsequent jury 
could not hear and consider evidence of what he testified 
to on a former trial. 

We think that the prisoner had a fair trial, under 
extremely liberal instructions from the court, and that no 
error occurred in the trial which would justify a reversal 
of the judgment. It is, therefore, affirmed, all concurring. 








Tue State v. Krine, Appellant. 


1. Criminal Law: Plea OF GUILTY UNDER AGREEMENT AS TO SENTENCE. 
If a defendant in a criminal case enters a plea of guilty in conse- 
quence of an agreement with the prosecuting officer, apparently 
sanctioned by the judge, as to the sentence, a more severe sentence 
should not be awarded. He should rather be allowed to withdraw 
his plea of guilty and file a plea of not guilty, if he desires. 

2. Bill of Exceptions after Judgment. A defendant who has re- 
ceived sentence upon a plea of guilty is entitled to havea bill of 
exceptions allowed showing the action of the court upon a motion 
to set aside the judgment. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


G. S. Van Wagoner and P. N. Jones for appellant. 
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J. L. Smith, Attorney-General, and J. C. Normile, Cir- 
cuit Attorney, for the State. 


Suerwoop, C. J—I. The defendant, charged with 
murder in the first degree, entered, with the consent of 
the circuit attorney, a plea of guilty of murder in the 
second degree, and was thereupon sentenced to imprison- 
ment in the penitentiary for the term of twenty-five years. 
Upon being sentenced he filed his motion to set aside the 
judgment and sentence and permit the withdrawal of the 
plea of guilty, and the original plea of not guilty to be 
entered, this motion was based upon the grounds of having 
entered such plea in consequence of an agreement entered 
into with the acting circuit attorney, apparently sanctioned 
by the judge of the criminal court, that the sentence should 
not exceed ten years imprisonment in the penitentiary. 
The affidavits supporting the motion are uncontradicted. 
The essential features of this case are precisely similar to 
those of State v. Stephens, ante, p. 535, and we adhere to the 
conclusion therein announced. 

If. The defendant was entitled to his bill of excep- 
tions, upon his motion to set aside the judgment being 
denied. Otherwise, a defendant, aggrieved solely by the 
erroneous judgment of a court and not by anything oceur- 
ring during the progress of the trial would be remediless. 
For, in order to avail himself of any error committed in 
rendering judgment, he would have to, as in this instance, 
file his motion to set aside the judgment, and on such mo- 
tion being denied, he would have to except to such denial, 
and preserve his exception by bill for that purpose. The 
judgment is reversed, and the cause remanded. All con- 
cur. 
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LBRINKMAN v. RvuEGGESICK e¢ al., Appellants. 


1. Criterion of Testamentary Capacity. If a testator at the time 
of making his will knows what he is doing, and to whom he is giv- 
ing his property, his mental capacity is suflicient to satisfy the de- 
mands of the law. He need not be able to make contracts or to 
manage his estate. 


2. Will: INFLUENCE, WHEN NoT UNDUE, The fact that a legatee had 
an influence over the mind of the testator growing out of confiden- 
tial relations, is no objection to the validity of the bequest, unless 
the influence was used to procure it. 

3. : EVIDENCE OF TESTAMENTARY CAPAcITy. A testator’s inca- 





pacity cannot be shown by proof that there were rumors in the 
neighborhood that he was unsound of mind. 


Appeal from Gasconade Circuit Court.—Hon. A. J. Seay, 
Judge. 


REVERSED. 


This was an action brought by the sisters and broth- 
ers of Casper H. Rueggesick, deceased, to set aside his will. 
The defendant, Christine Rueggesick, was the sister-in-law 
and sole legatee, and defendant Kasten Buschmann was 
the executor of the will. 


L. C. Krauthoff for appellants, as to the testamentary 
capacity of deceased, cited Horne v. Horne, 9 Tred. 99; 
Stevens v. Vanelere, 4 Wash. C. C. 262; 3 Wash. C. C. 
580; Stubbs v. Houston, 33 Ala. 555; Banks v. Goodfellow, 
Law Rep. 5 Q. B. 567; Ainne v. Kinne, 9 Coun. 102; Potts 
v. House, 6 Ga. 324, 350; Hovey v. Chace, 52 Me. 304, 314; 
Blanchard v. Nestle, 3 Denio 37; St. Leger’s Appeal, 34 
Conn. 434, 448; Kirkwood v. Gordon, 7 Rich. (S. C.) 474; 
Daniel v. Daniel, 39 Pa. St. 191, 207; 1 Whart. & Stille 
Med. Jur., $$ 19, 34; 1 Jarm. on Wills, pp. 50, 53; Ray 
Med. Jur., p. 313, note 2; Dunham’s Appeal, 27 Conn. 192, 


204. 


Rudolph Hirzel for respondents, on the same point, 
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cited Harvey v. Sullens, 46 Mo. 148; Benoist v. Murrin, 58 
Mo. 307; Young v. Ridenbaugh, 67 Mo. 574; Harvey v. Sul- 
lens, 56 Mo. 372. 


Napton, J.—The judgment in this case must be re- 
versed and the cause remanded, because of what we under- 
stand to be an erroneous criterion adopted by the judge, of 
the testamentary capacity of the testator. The views of 
the court who tried the case without a jury were ex- 
pressed in a series of instructions, which are as follows: 
1. “Although the evidence may show that the testator 
had many lucid intervals, yet if it appears that even in 
such intervals he could not manage his own affairs or tran- 
sact any business, then he was wholly unable to make a 
will. 2. Although it may appear from the evidence that 
the testator could and did work on the farm, and speak in 
a reasonable manner concerning such occupation and his 
work as a farm hand, yet, if it further appear that the said 
testator was unable to transact any business with other 
parties and to make any contracts and pursue the avoca- 
tions and make the transactions of a common farmer, then 
said testator was unable to make such will, and the same 
must be rejected. 3. If it appear that the testator never 
took charge of his own business affuirs, and was incapable 
of doing so, and knew nothing of his means or property, 
and never managed his affairs, and was unable so to do, 
then he was incapable to make said will. 5. If the court 
believe from the evidence that the mind of the testator 
was so unsound or weak as to render him incapable of 
managing his affairs, it will fnd that the testator had not 
sufficient capacity to makeawill. 6. Although the court 
may believe that no influence was exerted, at the time of 
making the will, upon the mind of the testator, yet if it 
further believe that an undue influence had been acquired 
over his said mind, either through confidential relations 
existing between him and the devisee or otherwise, and 
that such influence operated on the testator in the dispo- 
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sition of his property. it will find that the paper pro- 
pounded is not his last will. 7. The record evidence in- 
troduced was proper to show the interest of Kasten Busch- 
mann in this proceeding, and should be considered by the 
court in judging of the credibility of his testimony.” To 
the giving of each and every one of these instructions the 
defendants objected and excepted. 

The following instruction asked by defendants was re- 
fused: “The court sitting as a jury is bound to presume 
that Casper H. Rueggesick was of sound mind and capa- 
ble of disposing of his property by will at the time the 
will was executed, unless from the evidence in the cause 
it finds that he was insane or of unsound mind, and that 
the said will was made while in that condition,” to which 
action of the court the defendants excepted. 

In glancing over the multitude of cases decided on 
this subject, one cannot but be struck by the force of Judge 
1. crrrerton or Redfield’s observations in chapter 4, § 15,6 
capacity, of the first volume of his treatise on wills. 
“We have no instrument,” observes the author, “ by which 
we can assume to measure the extent of mental capacity. 
Each case will have to be decided upon its own peculiar 
facts and circumstances, and somewhat too upon the pecu- 
liar bias and theory of the trier of the fact. Hence the 
decisions do not bear the appearance of uniformity or con- 
sistency. It is impossible they should be consistent, when 
they have to be made by such a variety of courts, acting 
upon such contrariety of facts and circumstances. Even 
the decisions of the same court, or the same judge, do not 
always appear to others, as they seemed to themselves, to 
harmonize with each other in regard to questions of law or 
of fact, and especially the latter.” The author then proceeds 
to observe that, “ The result of the best considered cases 
on the subject seems to put the quantum of understanding 
requisite to the valid execution of a will upon the basis of 
knowing and comprehending the transaction, or in popular 
phrase, that the testator should at the time of executing 
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the will, know and understand what he was about. * 
* It is sufficient if the testator knew what he was doing 
and to whom he was giving his property.” And it is con- 
ceded in most of the cases that a man may be capable of 
making a will, and yet incapable of making a contract, or 
managing his estate. Ray Med. Jur., p. 313; 2 Redfield 
on Wills, chap. 4,§ 10; Thompson v. Hyner, 65 Pa. St. 368. 
Stubbs v. Houston, 33 Ala. 555. Assuming these positions 
to be correct and in accordance with previous decisions of 
this court, it is manifest without any detailed criticism of 
each instruction that the tenor of the declarations of law 
made by the circuit court cannot be reconciled with these 
views. 

The sixth instruction relative to undue influence is 
objectionable, not only because there was no evidence to 
© witt:influence, SUStain it, but because it asserts an unten- 
when not undue. able proposition. The mere fact that an in- 
fluence exists, brought about by confidential relations, is 
no objection to the validity of a bequest, unless such influ- 
ence by the friend or relative was used to procure such 
legacy. The doctrine of this instruction would, in all cases, 
prevent one from discharging the obligations imposed by 
friendship or favors received. 

The facts of the present case are somewhat peculiar, 
and may be briefly stated, not with any view to determine 
the questions of fact one way or the other, but to indicate 
the true criterion of testamentary capacity which we think 
ought to govern the case. The testator, it seems, came to 
Gasconade county twenty or thirty years ago, and lived 
with his brother and worked on his farm, without com- 
pensation, until his brother’s death, and continued to reside 
there with his sister-in-law, the legatee in this case. There 
is no pretense that he was afflicted with any form of in- 
sanity in the usual acceptation of that term, or of what 
writers on medical jurisprudence term dementia. But, ac- 
cording to the testimony of his sister, Anna Brinkmann, 
he had a sun-stroke in Illinois, and though before that 
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capable of reading and writing, had after that been regarded 
as a weak-minded man, who took no interest in anything 
but his farming occupation, in which it seems he was quite 
intelligent. He eared nothing for money, and had no 
business transactions or contracts with any one; never 
attended elections or spoke of matters of public concern. 
Upon the death of his brother, he inherited from his estate 
about $500, which the administrator took to him, but which 
he declined receiving, and it was handed to his sister-in- 
law, the present defendant. Shortly before his death, he 
sent for Busehmann, the administrator above referred to, 
asking him to write his will. The witness says: “ He 
told me what he wanted to put in his will, and I wrote it 
in conformity to his wishes. He could not understand 
English, and I translated the will and explained it to him, 
and he said it was just as he wanted it. Mrs. Rueggesick, 
the legatee, took no part in the matter.” The two sub- 
scribing witnesses testified to the same thing, and all three 
were of opinion that the testator was in his right mind and 
knew what he wasdoing. This will left all the little prop- 
erty he had, which, in fact, was the $500 that came from 
his brother’s estate, to Mrs. R., his brother’s widow, with 
whom he had lived all his life, since he came to this country. 
Nothing could seem more natural and proper. Gratitude, 
affection and long association would seem to suggest such 
a disposition. True, he had brothers and sisters living, but 
it does not appear that bis association with them had been 
intimate or resulted in any favor to him, nor that their 
circumstances were such as to have suggested such a dona- 
tion as needed for their comfort. 

Several witnesses were allowed by the court to answer 
questions in regard to the general rumor in the neighbor- 
8. aantvidence hood as to the testator’s soundness of mind. 
capacity. We have not been able to find any authority 
authorizing such evidence. Nor have we been able to 
conjecture any grounds upon which, on general principles, 
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it would be admissible. Where the subject of inquiry is 
the concurrence of many voices to the same fact and not 
the truth or falsity of the fact itself, evidence of general 
reputation, reputed ownership, public rumor, general noto- 
riety and the like, though composed of the speech of 
third persons not under oath, Mr. Greenleaf says, is ad- 
missible, not as hearsay, but as original evidence. But 
here the question at issue was the fact of the testamentary 
capacity of the testator or his want of such capacity. The 
rumors of his incapacity might have been used by Busch- 
mann to justify his acceptance of the position of guardian, 
to which he was appointed at one time by the probate 
court, just as a rumor that a debtor was insolvent at the 
time of an alleged fraudulent preference of a creditor is 
competent evidence tending to show that his preferred 
creditor had reasonable cause to believe him insolvent. In 
these vases the testimony is admissible on the ground that 
the belief of men as to matters of which they have not 
personal knowledge, is reasonably supposed to be affected 
by the opinion of others who are about them. 1 Greenleaf 
Ev., chap. 5, § 101, note. But the essential fact here is 
not the belief of others who are not witnesses, but the fact 
of sanity or insanity, which must be established, as any 
other fact, by competent evidence. 

As to the proof of Buschmann’s appointment of guar- 
dian and his subsequent declination of the trust when he 
ascertained that the testator was a harmless old man, who 
was not likely to squander any property, it is difficult to 
see what it had todo with the case. The circuit court did 
not admit it as any proof on the subject of the testator’s 
sanity, but as having a tendency to affect the credibility of 
Buschmann’s evidence. How this could be, does not very 
clearly appear, since Buschmann had apparently, so far as 
the proof shows, no interest whatever in the matter one 
way or the other. It may be, however, that other evi- 
dence may be adduced, which, connected with the facts 
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proved, would have such tendency, in which event the 
evidence would be admissible for such a purpose. Judg- 
ment reversed and cause remanded. 


Tne Srate, Appellant, vy. STorck.1. | 


1. Instructions in a Murder Case. It is error to instruct the jury 
as to murder in the second degree when, under the facts shown by 
the evidence, if defendant committed the homicide at all, he is 
guilty of murder in the first degree, and of no other grade of hom- | 
icide. 

2. Murder in the Second Degree. Malice is an ingredient in the 
crime of murder in the second degree. 


Appeal from St. Louis Court of Appeals. | 
AFFIRMED. 


Jos. A. Brown, M. F. Taylor, Warner Lewis and J. Ih. 
Smith, Attorney-General, for the State. 


Rudolph Hirzel tor respondent. 


Norton, J.—The defendant in this case was indicted 
in the circuit court of St. Louis county, where, upon a trial 
being had, he was adjudged guilty of murder in the second 
degree, from which judgment he appealed to the St. Louis 
court of appeals, where, upon a hearing, the said judgment 
was reversed and cause remanded. From this judgment 
the State has appealed to this court. The judgment of the 
St. Louis court of appeals must be affirmed, first, because 
the circuit court erred in instructing the jury as to murder 
in the second degree, when, under the facts shown by the 
evidence, if defendant committed the homicide at all, he 
was guilty of murder in the first degree, and of no other 
grade of homicide. State v. Mahly, 68 Mo. 315. Second, 
because, even if the evidence adduced authorized or justi- 
fied an instruction in regard to murder in the second de- 
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gree, the instruction given by the court defining the offense 
is not in harmony with the decisions of this court. It not 
only ignores the question of malice as a constituent ele- 
ment of murder in the second degree, but virtually author- 
ized the jury to find defendant guilty of that offense, al- 
though they believed the killing was done without malice. 
Malice is an ingredient in the crime of murder in either 
degree, and the court erred in telling the jury that they 
might find defendant guilty without finding malice. State 
v. Wiencrs, 66 Mo. 13; State v. Curtis, 70 Mo. 594. The 
judgment of the St. Louis court of appeals will therefore 
be, and the same is, hereby affirmed. All concur. 


Rirewre v. Haywarp e¢ al., Appellants. 


1. Counter-claim : “TRANSACTION” pEFINED. The term “ transac- 
action” as used in the code definition of counter-claim, (R. S. 1879, 
2 3522,) includes all the facts and circumstances out of which the 
injury complained of by plaintiff arose. If these facts and cireum- 
stances also furnish to the defendant a ground of complaint, or cause 
of action against the plaintiff, the defendant will be entitled to pre- 
sent such cause of action as a counter-claim, showing by proper 
averments that it isa part of the same transaction which is made 
the foundation of plaintiff’s claim. 


’ 





Where the “ transaction” originated in a contract, the de- 
fendant may plead a breach of the contract by way of counter- 
claim, though the plaintiff's action is in tort. 


Appeal from Hannibal Court of Common Pleas.—lon. Joun 
T. Repp, Judge. 


REVERSED. 


James Hayward for appellants, cited R. S., § 8522; 
Pomeroy on Remedies, (1 Ed.) 756, § 737; Ib., 784, § 764; 


Ib., 810, §783; Ib., 793, $770; Woodruff v. Garner, 27 Ind. 
4; Glenn § Hall Manfg. Co. v. Hall, 6 Lans. 158; Tinsley 
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v. Tinsley, 15 B. Mon. 457; Xenia Bank v. Lee, 7 Abb. Prac. 
889; Chamboret v. Cagney, 2 Sweeny (N. Y.) 378; Thomp- 
son v. Kessel, 30 N. Y. 383; Gordon v. Bruner, 49 Mo. 570; 
Bitting v. Thaxton, 72 N. C. 546; Starbird v. Barrons, 43 N. 
Y. 200. 


Geo. M. Harrison for respondents, cited Scheunert v. 
Kaehler, 23 Wis. 523. 


Hoven, J.—This was a suit to recover the value of 600 
gunny sacks alleged to have been wrongfully converted by 
the defendants to their own use. The defendants admitted 
that the sacks came into their possession, and that they 
had not returned the same, and set up by way of counter- 
claim that the plaintiffs, at the time named in the petition, 
agreed to sell and deliver to the defendants, on board a 
steamboat at Muscatine, Iowa, for transportation to Han- 
nibal, Mo., which was then the defendants’ place of busi- 
ness, 1,0463 bushels of choice peach-blow potatoes in gunny 
sacks, at the price of sixty cents per bushel, the said sacks 
to be returned by the defendants to the plaintiffs; that, in 
consideration of said agreement, and relying upon the hon- 
esty and good faith of the plaintiffs, the defendants then 
and there paid to the plaintilts,in advance, the sum agreed 
to be paid for said potatoes, to wit: $627.90; that the po- 
tatoes delivered by the plaintiffs under said contract were 
much inferior in quality to the potatoes paid for and agreed 
to be delivered, and were delivered in the same sacks, to 
recover the value of which the present suit was brought; 
that, by reason of the failure of the plaintiffs to comply 
with their contract, the defendants had been damaged in 
the sum of $141, for which sum they prayed judgment. 

That portion of the defendants’ answer setting up a 
counter-claim was, on motion, stricken out by the court, on 
the ground that a counter-claim founded upon contract 
could not be pleaded to an action founded on a tort. This 
ruling of the court has been assigned as error. The 
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counter-claim allowed by statute must be one existing in 
favor of a defendant and against a plaintiff, between whom 
a several judgment might be had in the action, and arising 
out of one of the following causes of action: First, a cause 
of action arising out of the contract or transaction set forth 
in the petition as the foundation of the plaintiff's claim, or 
connected with the subject of the action; second, in an 
action arising on contract, any other cause of action arising 
also on contract and existing at the commencement of the 
action. R.S8., § 3522. 

The counter-claim pleaded by the defendants, if it be 
such as the statute recognizes, must fall within the first 
class. If the facts stated by the defendants be true, they cer- 
tainly have a cause of action against the plaintiffs. It is not, 
however, a cause of action arising out of any contract 
set forth in the petition, for no contract is therein set 
forth. The facts set forth in the petition are that the de- 
fendants came to the possession of certain sacks belonging 
to the plaintiffs and wrongfully converted them to their 
own use. These facts constitute in a legal sense a “tran- 
saction,” which is a more comprehensive term than “ con- 
tract.” Xenia Bank v. Lee, 7 Abb. Pr. 372. The details of 
the transaction, the evidential facts, are not stated, but the 
ultimate facts only, those which will entitle the plaintiffs 
to relief, when established by other facts proved at the 
trial. It is plain, however, that the word “ transaction ” 
as employed in the code cannot be restricted to the simple 
statement of the wrong complained of by the plaintiff, for 
it would seem to be impossible that a cause of action could 
accrue to the defendant out of an injury inflicted by him 
upon the plaintiff. It must be held to include, therefore, 
all the facts and circumstances out of which the injury 
complained of by him arose, and if these facts and cireum- 
stances also furnished to the defendant a ground of com- 
plaint, or cause of action, against the plaintiff, the defend- 
ant will be entitled to present such cause of action as a 
counter-cluim, showing by proper averments that it is a 
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part of the same transaction which is made the foundation 
of the plaintift’s claim. In this view of the case, it is im- 
material what form of action is adopted by the plaintiff. 
As is said by Mr. Pomeroy in his treatise on remedies, 
“Whenever the facts are such that an election is given to 
the plaintiff to sue in form either for a tort or on contract, 
and if he sues on contract the defendant may cogunter- 
claim damages for the breach of that contract, the same 
counter-claim may also be interposed when the suit is in 
form for the tort; the facts being exactly the same in both 
phases of the action, counter-claim would clearly arise out 
of the real transaction which was the foyndation of the 
plaintiff’s demand.” § 788. Had the plaintiffs sued on 
the contract set up by the defendants, no possible objection 
could have been made to the defendants’ counter-claim. 
The statute, in our opinion preserves their right to set it up, 
although the plaintiffs have elected to sue for a conversion 
of the sacks, and not for a breach of the contract to return 
them. Vide MeAdow v. Ross, 53 Mo. 199. The judgment 
will be reversed, and the cause remanded. The other judges 
concur. 





Brown v. FaGan, Appellant. 


Mistake: EQUITY WILL NOT RELIEVE AGAINST NELIGENT MISTAKE. Equity 
will not relieve against mistake when the party complaining had 
within his reach the means of ascertaining the true state of facts, 
and, without being induced thereto by the other party, neglected to 
avail himself of his opportunities of information. 


Appeal from Cape Girardeau Cireuit Court.—Hon. D. L. 
Hawkins, Judge. 


AFFIRMED. 


Houck & Ranney for appellant, cited 1 Story Eq. Jur., 
§ 142; Daniel v. Mitchell, 1 Story 173; Marvin v. Bennett, 
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8 Paige 312; Leger v. Bonnaffe, 2 Barb. 475; Trick v. Ful- 
ton, 3 Gratt.193; Miles v. Sterens, 8 Barr 21; Allen v. Ham- 
mond, 11 Pet. 63; Kerr on Fraud and Mistake, 499, 424, 
431; 1 Fonblanque Eq., 114; Hitchcock v. Giddings, Dan- 
iell 1; Buck v. Fawcett, 3 P. Wms. 242; The Hiram, 1 
Wheat. 443; Boon v. Biller, 16 Mo. 468; Bresnehan v. Price, 
57 Mo. 424; Hunt v. Rousmaniere, 1 Pet. 13; Cassidy v. 
Metcalf, 66 Mo. 529; Bunse v. Agee, 47 Mo. 270; Harris v. 
Board of Education, 3 Mo. App. 570; Baker v. Lever, 67 N. 
Y. 304. 


Wilson & Whitelaw and J. B. Dennis for respondent, 
cited Kerr on Injunction, 54, 55, 38, 36; Sto. Eq. Jur. 
(8th Ed), §$ 146, 147, 148, 149, 197, 200, 202; Kerr on 
Fraud and Mistake, 406, 407, 408; Leake on Contracts, 
182; Quinlan v. Keiser, 66 Mo. 603; Tison v. Labeaume, 14 
Mo. 199; Bryan v. Hitchcock, 43 Mo. 527; Holland v. An- 
derson, 38 Mo. 55; Buford v. Caldwell, 3 Mo. 478; Gordere 
v. Downing, 18 Ill. 492; Bellows v. Stone, 14 N. H. 175; 
Lyman v. United Ins. Co., 17 John. 373; Nerius v. Dunlap, 
33 N. Y. 676; Wemple v. Stewart, 22 Barb. 154; Ruffner v. 
MeConnel, 17 Ill. 212; Daniel v. Mitchell, 1 Story, 172; 
Warner v. Daniels, 1 Wood. & Min. 90; Hill v. Bush, 19 
Ark. 522; Juzan v. Toulmin, 9 Ala. 662. 


Norton, J.—This suit is founded.on a note executed 
by defendant to piaintiff for $1,600. The answer of de- 
fendant admits the execution of the note, but sets up, by 
way of equitable defense, that plaintiff and defendant, on 
the 24th of July, 1874, entered into a copartnership for 
the purpose of carrying on the marble business; that the 
partnership thus formed continued to do business till the 
20th of September, 1875, when it was dissolved; that, upon 
its dissolution, and on settlement with plaintiff, the note 
in question was given by defendant, under a mistaken belief 
on his part that the firm had made money; that the firm, 
instead of making, had lost money, and that defendant had 
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reason to believe that plaintiff knew this; that, on the day 
of the dissolution of said partnership, plaintiff and defend- 
ant entered into a new partnership for the purpose of car- 
rying on the same business; that this partnership cou- 
tinued till April 18th, 1876, when it was dissolved, and 
defendant gave plaintiff another note for $800 for his in- 
terest therein; that this note was also given under a mis- 
taken belief as to the value of plaintiff’s interest, and upon 
the assurance of plaintiff that he would adjust and settle 
the matters between them on a fair and just basis; that 
the interest of plaintiff in the second partnership, at the 
time the note was given, was worth only twenty-one cents. 
The answer concludes with a prayer asking the court to 
enjoin the collection of the note sued on until the condi- 
tion of the partnership affairs could be investigated, and 
to order an account to be taken, &c. The replication de- 
nied that there was either fraud or mistake, as alleged in 
the answer, and on the trial of the cause, judgment was 
rendered for plaintiff, from which defendant has appealed ; 
and we are asked to review the action of the trial court in 
dismissing the equitable defense set up in the answer, and 
rendering said judgment, because it is alleged that the 
finding and action of the court is unsupported by the evi- 
dence. 

The proper determination of the question presented 
involves, necessarily, a consideration of the evidence. 
There were but two witnesses who testified in regard to 
the settlement of the partnership affairs, and their evidence 
is as follows: Defendant, in support of his answer, testified 
as follows: That he and Brown formed the partnership 
heretofore set out; that Brown bought a half interest in 
the tirm with a farm valued at $2,800; that, at the time of 
the sale of this interest, an inventory of the stock was made, 
but that the stock was not sufficient to make a sum large 
enough, so a supplemental agreement was made, and ad- 
ditional notes and accounts due for work were put in the 
firm to make a sum large enough, and that he guaranteed 
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the solvency of the accounts. One O’Keefe made the set- 
tlement of the first partnership affairs for us. We were 
both present when he fixed it, but I said at once that it 
was not right, and objected to it, and refused to give the 
note sued on for some time, but in the January following, 
Brown saw me as I was starting away on a business trip, 
and asked me for the note. I refused at first to give it, 
but the next day, on his statement, that, if the matter, on 
a full settlement, was not right, he would make it all right, 
I gave him the note. I did not then know how the mat- 
ters of the firm actually stood, nor whether the firm had 
made money or not, but gave it, relying on the assurance 
of Brown, that if it turned out that O'Keefe had not made 
a correct settlement, he would fix it up. O’Keefe wasa 
painter, did not board with me or live with me, but his 
children boarded with me for a while before that. After 
dissolution of the second partnership, I gave Brown an- 
other note of $887, which he has since assigned to one 
Morrison for value. I gave him this note also on the as- 
surance that he would pay his part of the partnership 
debts; at the time I did not understand the books of the 
firm; gave this note, however, on the express assurance 
of Brown that he would be responsible for his part of the 
tirm debts, and also responsible for the part he had drawn 
out of the firm. I have been in the marble business for 
thirty years. The accounts charged up in the balance 
sheet are bad accounts, and were lost to the firm by the 
fact that our agents took orders from men who were not 
good. I have only sued on a few of the notes in the bal- 
ance sheet, which are set down as worthless. I and my 
agents have tried to get the money, but failed. The farm 
Brown sold me I sold for $3,000 ($500 paid down in cash), 
but I was compelled to take the farm back. 

Milton T. Brown, the plaintiff, then testified that 
O’Keefe tixed up matters between them, and that he was 
satisfied; that he did not know the condition of the busi- 
ness; when the partnership was formed, an inventory was 
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taken of stock, and appraisement made, by Fagan and 
0’ Keefe, and I took it at their appraisement; knew noth- 
ing about the value and manufacture of marble; had never 
been engaged in business before; was just twenty-one 
years of age, and had lived on a farm up to that time. 
After we had been in business over a year, Fagan expressed 
his dissatisfaction, and wanted to charge me $2.50 for his 
work a day, but I would not consent. Fagan then wished 
a dissolution, and offered me $2,800, my capital stock, and 
ten per cent interest for fourteen months, to-wit, $327.50, 
and commission on sales made by me, viz.: $188, and the 
total amount was $3,315.70, and I was to be charged with 
$644.70, the amount I had drawn out, jeaving Fagan in 
my debt $2,670.80, and Fagan was to have all the marble, 
notes and accounts of the firm. We then formed a new 
partnership, Fagan putting in the marble and tools belong- 
ing to the old firm, and I put in the sum of $1,045, which 
Fagan owed me on the $2,670.80, and he was to pay me 
$1,600, which [ supposed he was to pay cash ; $25 was set- 
tled in some other way. Fagan did not complain that the 
settlement made by O’Keefe was not correct, and he did 
not refuse to execute the note for $1,600. I did not ask 
him for a note for some time, because I wanted the money, 
and asked him for that several times after settlement, and 
tinally he said he would not pay it just then, and as he 
was going off on a business trip, and I did not want the 
matter in such loose shape, I asked and he gave me the 
note now sued on. It was dated back to the date of the 
dissolution of the firm. Fagan did not object to giving 
the note. I never told Fagan that if the settlement was 
not correct, I would make it all right; he never complained 
about the settlement until I was about to sue him. On 
the dissolution of the second partnership, Fagan agreed 
to pay all the debts of the firm. I supposed we had been 
making money in both partnerships. I held the $1,600 
note during the second partnership. The tigures on page 
eighty-five of the original book were made by O’Keefe, 
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and is a memorandum of the settlement of the second 
partnership in existence from September 20th, 1875, to 
April 20, 1876, and the figures on page 141 refer to the 
settlement of the first partnership made by O’ Keefe; when 
Fagan gave me the note on the dissolution of the second 
partnership, there was no agreement that I was to pay any 
part of the firm debts, or be responsible for what I had 
drawn out, unless for some small matter that had escaped 
my attention; Fagan took all the assets, marble and tools, 
notes, accounts and contracts, and was to pay all the firm 
debts. Idid not know what the firm had done until I saw 
the balance sheets of Mr. Garrett. The firm books were 
accessible to both of us all the time. 

It is not claimed that this evidence shows that any 
fraud was practiced by plaintiff in the procurement of the 
execution of the note sued on; but it is insisted that it 
does show that the note was given under a mistake of facts 
which constituted the inducement for the execution of it, 
and in such cases equity will afford relief. It may be con- 
ceded to be established law that equity will relieve against 
a contract which is founded on a mutual mistake of the 
facts which constitute the essence and basis of the con- 
tract ; but it is equally well settled that equity will not 
afford relief in cases of mistake of facts, when the party 
entering into it had the means of knowing the true state 
of facts, and by gross negligence failed to use such means. 
Though a court of equity will relieve against mistake, it 
will not assist a man whose condition is attributable to that 
want of due diligence which may be fairly expected from 
a reasonable person; and gross negligence is presumed 
when a man is ignorant of the general laws of his country 
or of his own affairs. Kerr on Fraud and Mistake, pp. 
406, 407. Mr. Story, in treating this subject, in vol. 1, 
Sto. Eq., § 146, observes: “It is not, however, sufficient 
in all cases to give the party relief, that the fact is mate- 
rial; but it must be such as he could not, by reasonable 
diligence, get knowledge of when he was put upon inquiry; 
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for if, by such reasonable diligence, he could have obtained 
knowledge of the fact, equity will not relieve him, since 
that would be to encourage culpable negligence.” 
Applying this principle to the facts of the case before 
us, we can see no ground for interfering with the judg- 
ment and extending to defendant the relief he seeks. It 
appears from his own evidence that he was well acquainted 
with the marble business, for the errrying on of which the 
partnerships were formed, he having been engaged in it 
for thirty years. It also appears that plaintiff, who had 
just passed from his minority to full age when he entered 
the partnership, was a farmer, wholly without experience 
or knowledge of the business upon which he was entering, 
and conveyed to defendant his farm, #alued at $2,800, for 
an equal interest in the stock and business. It also appears 
that, at the end of fourteen months, a dissolution of said 
partnership was proposed by ‘defendant, who agreed to 
pay plaintiff for his interest therein the amount he had put 
in, with ten per cent interest and commission on the sales 
made by plaintiff, less the amount which plaintiff had 
drawn out, leaving the true amount to be paid about 
$2,600, and that the note in suit for $1,600 was given in 
part payment of said sum. The evidence also tended to 
show that defendant overestimated the value of plaintift’s 
interest, and that, in consequence of the firm having lost 
money, said interest was worth less than the amount he 
agreed to pay. Conceding that the evidence shows that 
defendant was mistaken in putting the value of plaintiff’s 
interest at a greater sum than it was worth, when the facts 
are considered, that his thirty years’ experience in the bus- 
iness must necessarily have familiarized him with the af- 
fairs of the partnership; that he had free and undenied 
access to the books, and had within his reach all the means 
of knowing to the fullest extent the real value of plaintift’s 
interest, and failed to use them; that he only had to look 
to learn, and closed his eyes, he cannot now be heard to 
set up his mistake to avoid the settlement or allege his 
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to escape liability. Especially is this so in the absence of 
any evidence tending to show that plaintiff in any manner 
induced defendant to omit making any inquiry as to the 
actual value of his interest, or using the means within his 
reach, which, had they been resorted to, would have dis- 
closed the true state of facts. Judgment affirmed, in which 
all concur. 


to 


Kenrick, Appellant, v. Wurr. 


Attachment: cREDITOR’s RIGHTS IN CASE OF LOSS OF ATTACHED 
PROPERTY: ADMINISTRATION. If a creditor causes property of his 
debtor to be attached, sufficient in value to pay the debt, and the 
property is lost pending the litigation, through the insolvency of 
the officer in whose custody it is left, and his sureties, the creditor 
cannot afterward enforce his demand against other property of the 
debtor. If the debtor die pending the litigation, the fact that the 
property attached might have been taken, notwithstanding the at- 
tachment, to pay funeral expenses, expenses of the last illness and 
the allowance to the widow, will not change this rule. 
Attachment: apmrnisrration. If a decedent leave property un- 
der attachment in the hands of the sheriff, that officer may be re- 
quired by the circuit court, on motion either of the administrator 
or the plaintiff in the attachment, to turn the same over to the ad- 
ministrator. 


Appeal from Mississippi Circuit Court.—Hon. D. L. Hawkins, 


Judge. 


AFFIRMED. 


Robert W. Waide and James B. Dennis for appellant. 


1. The attachment suit was no bar to plaintiff’s re- 











covery in this action. Although our statute provides that 
the administrator of a party dying while proceedings in 
attachment are pending shall separately inventory the 


property, (Wag. Stat., p. 90, §§ 60, 61,) and says the lien 
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is not lost; in the very next section it provides that the 
widow may have her dower in it, and the whole of it may 
be taken to pay first and second class claims. Sweringen v. 
Eberius, 7 Mo. 221; Drake on Attach., (3 Ed.), § 222. 

2. The judgment was a general one. Had the goods 
attached failed to bring the amount of the debt, execution 
would have issued for the balance. Had a part or the 
whole of them been destroyed by fire, Kenrick would 
have had satisfaction out of other property, though de- 
stroyed by the negligence of the sheriff. Hilliard on 
Torts (2 Ed.), p. 230, § 15; Drake on Attach. (3 Ed.), § 222. 


Louis Houck for respondent. 


By the attachment the property seized became the 
special property of the sheriff, for the benefit of the parties. 
He or his sureties are liable to Kenrick for the same, and in 
case all are insolvent, the loss must fallon him. Certainly 
Huff, who has, as it were, paid his debt in advance, and 
was forced to place property in custodia legis, cannot be re- 
quired to make good the loss. Metzner v. Graham, 66 Mo. 
653. Kenrick having put Huft’s estate into the hands of 
the sheriff, the loss should fall on him and not on Huff. 
When a sheriff takes property or goods in execution or by 
attachment, he becomes the bailee for the benefit of all 
parties interested, certainly for the party who set him in 
motion. Moore v. Westervelt, 2 Am. L. R. (N. 8.) 687, 
While the levy of the attachment did not change the title 
of Huff to the goods, it diminished his absolute property, 
and the act of Kenrick placed them in the hands of the 
sheriff, who is and was accountable to the party entitled 
to them or the proceeds thereof. Drake on Attachment, 
§ 222. After obtaining the judgment, Kenrick at once 
was entitled to have the proceeds of the sale applied to the 
satisfaction of his judgment, (Lesem v. Neal, 538 Mo. 420,) 
and it was the duty of the sheriff to pay the proceeds over. 
The money collected or paid the sheriff on the sale of the 
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goods may be regarded just like money in the hands of a 
sheriff collected on execution. If a sheriff collects money 
from a judgment debtor, and then fails to pay it over, the 
debtor cannot be compelled to pay it again. 


Hoven, J.—This suit was instituted May 25th, 1869, 
to set aside a certain conveyance made by Wm. D. Hutf 
to the ancestor of the defendants, on the 10th day of March, 
1860, on the ground that the same was made to hinder, 
delay and defraud creditors. Inthe latter part of the year 
1860 Huff died. Before his death, George W. Kenrick, 
father of the plaintiff, brought a suit by attachment against 
said Huff, in which personal property owned by him was 
seized, and, pending the suit, was sold by the sheriff by 
agreement of the parties and under the order of the corrt, 
for $1,500 or $2,000, which amount does not definitely 
appear. The grounds of the attachment are not disclosed 
by this record. In 1865, Kenrick obtained judgment in 
the attachment suit for the sum of $1,313.49, which was 
directed to be certified to the probate court for payment. 
The sheriff who attached and sold the property never ac- 
counted for the proceeds of sale, and died insolvent, and 
his bondsmen became insolvent. ‘The administrator of 
Huff’s estate at the time the goods were sold and his bonds- 
men are also insolvent. In 1866, the judgment in the at- 
tachment suit was presented to the probate court for al- 
lowance, but was rejected. On appeal to the circuit court, 
a judgment was rendered in 1869 directing the probate 
court to allow and classify said judgment. In 1868, the 
judgment in attachment was assigned to the plaintiff. 

The testimony as to the solvency of Huff at the time 
of the conveyance sought to be annulled was conflicting. 
George W. Kenrick, the administrator de bonis non, testi- 
fied that, at his last annual settlement, in November, 1875, 
the estate of Huff consisted of notes and accounts amount- 
ing to $1,386.34, which were utterly worthless; but there 
was testimony'tending to show that the notes and accounts 
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were good in 1860, and could have been collected, and 
that, at the time of his death, Huff had personal property 
including that attached, amounting to $5,124.13, and owed, 
including the debt due Kenrick, $4,510.90. No part of the 
judgment in attachment has ever been paid. The circuit 
court rendered judgment for the defendants and dismissed 
the bill. 

The plaintiff asserts that the circuit court dismissed 
plaintiff’s bill on the ground that the seizure and sale*in 
the attachment suit of a sufficient amount of the property 
of the intestate to satisfy his judgment was a bar to a re- 
covery in this suit. The defendants assert that the cir- 
cuit court found that the conveyance assailed was not 
fraudulent, for the reason that the intestate had, at the 
time it was executed, personal property sufficient to pay 
all of his debts. The decree contains no finding of facts, 
and fails to disclose the grounds upon which it was based, 

We are of the opinion, however, that the decree of 
the circuit court may be supported upon either ground. 
If the decree was rendered for the reason assigned by 
defendant’s counsel, with the testimony before us as to the 
solvency of the intestate at the time the deed was exe- 
cuted, and the sufficiency of his personal estate at the time 
of his death, if properly administered to pay all his debts, 
we would not feel at liberty to disturb the judgment. 

And the other ground is equally conclusive. The 
statute provides that if the defendant in an attachment 
cause die after the levy of the writ, the suit shall not be 
dismissed, nor the lien of the attachment destroyed, but 
the executor, or administrator shall be made a party, and 
the suit shall be proceeded on to final judgment in like 
manner as if the defendant were living. R.S.§ 440. No 
execution, however, can issue on such judgment requiring 
the sale of any property or effects attached, but the same 
must be certified to the probate court for payment under 
the administration law. R.S. § 443. By that law it is 
the duty of the administrator to make a separate inven- 
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tory, appraisement and sale bill of all personal property 
bound by the lien of an attachment, (R. S. § 121,) and 
such personal property, when needed for that purpose, is 
by section 123, notwithstanding the attachment, liable for 
funeral expenses, and expenses of last sickness, and the 
allowance made to the widow. Except as against these pre- 
ferred claims, the lien of the attachment continues, and if 
there be other property to satisty these claims, the attached 
property must be applied by the administrator to the sat- 
isfaction of the judgment in the attachment. It appears 
from the record in this case that the personal estate left by 
the intestate was ample to meet these demands, and that 
there was no occasion to resort to the attached property. 
After the death of Huff, George W. Kenrick should have 
applied to the circuit court for an order requiring the sheriff 
to pay over the proceeds of the sale to the administrator ; 
or the administrator might have applied to have this fund, 
which represented the attached property, turned over to 
him, and he should, in obedience to the law, have made a 
separate inventory thereof, and applied the same to the 
satisfaction of the judgment in pursuance of section 122 
of the Revised Statutes. The insolvency of the adminis- 
trator and his sureties, and of the sheriff and his sureties, 
is the misfortune of the plaintiff. Having sequestered a 
sufficient amount of the assets of the intestate to pay his 
debt, the estate of the intestate is discharged. The judg- 
ment of the circuit court will be affirmed. The cther 
judges concur. 
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Dickson v. Tue Curcago, Rock Istanp & Pacrric RAILROAD 
Company, Appellant. 


1. Action for Nuisance Erected by Defendant’s Predecessor: 
RULE AS TO NoTICE. To maintain an action against a lessee for the 
continuation of a nuisance erected by his lessor, before the lease, 
it is not necessary to show that the lessee was notified of the exist- 
ance of the nuisance and was requested to abate it. It is sufficient 
if it appears that he knew of its existence. 


2. Nuisance; REPEATED INJURIES. Where the injuries sustained by 
reason of a nuisance consist in the destruction of crops from year 
to year, the plaintiff will not be limited to a single action, but may 
sue from time to time as often as the damage occurs. (Following 
Van Hoozier v. Hann. & St. Jo. R. R. Co., 70 Mo. 145.) 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


AFFIRMED. 
Shanklin, Low & McDougal for appellant. 


1. The defendant was entitled to be notitied of the 
existence of the nuisance, if there was one, and to be re- 
quested to abate it, before being sued. Penruddock’s Case, 
5 Coke 101; Slight v. Gutzlaff, 35 Wis. 677; Johnson v. 
Lewis, 13 Conn. 307; Pillsbury v. Moore, 44 Me. 154; Me- 
Donough v. Gilman, 3 Allen 264; Woodman v. Tufts, 9 
N. H. 88; Pierson v. Glean, 2 Green (14 N. J. Law), 36; 
Huckenstine’s Appeal, 70 Penn. St. 102; Thornton v. Smith, 
11 Minn. 15; Grigsby v. Water Co., 40 Cal. 396; Noyes v. 
Stillman, 24 Conn. 15; Hastman v. Amoskeag Mfg. Co., 44 
N. H. 143; Crommelin v. Coxe, 80 Ala. 318; West v. Louis- 
ville, fc., R. Co., 8 Bush 404; Beavers v. Trimmer, 25 N. J. 
L. (1 Dutch.) 97; Dodge v. Stacy, 39 Verm. 558. 

2. If it be held that the work was of such a character 
that its continuance was necessarily an injury, then, as it 
was permanent in its nature, the injury was complete when 
the work was finished, and the Chicago & Southwestern 
Railway Company became liable for the permanent damage 
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done plaintiff; and, as’suecessive actions for this injury could 
not have been maintained against it, no action can be main- 
tained against this defendant. Powers v. Council Bluffs, 45 
Ia. 652; Troy v. Cheshire R. R. Co.,-23 N. IL. 83; Beswick 
v. Cunden, Cro. Eliz. 520; Walter v. Wicomico Co., 35 Md. 
385. 


Bennett Pike and Vinton Pike, for respondent, cited 
Pinney v. Berry, 61 Mo. 364; Tate v. R. R. Co.,64 Mo. 154; 
Adams v. Popham, 76 N. Y. 410; Brown v. R. R., 12 N. Y. 
494; Ang. on Watercourses, § 331a. 


Norton, J.—This is a suit for damages caused by flood- 
ing plaintiff’s lands. In the first count, the petition sub- 
stantially alleges that plaintiff was the owner of certain 
lands along, through and adjoining which a certain stream 
of water flowed ; that, in 1873, the Chicago & Southwestern 
Railway Company, in constructing its road, did, by means 
of an embankment, divert and turn said stream of water 
from its natural channel so as to overflow plaintift’s lands; 
that the said Chicago & Southwestern Railway Company, 
in July, 1873, leased its said road to the defendant, the 
Chicago, Rock Island & Pacific Railroad Company, which 
entered and took possession of said road, and has operated 
the same ever since; that defendant, with full knowledge 
that the said stream of water had been turned and diverted 
from its course as aforesaid, continued, and since its entry 
upon said road has kept and maintained, said embankment, 
erected across said stream by the said Chicago & South- 
western Railway Company; that, by reason of the diver- 
sion of the water of said stream, and the continuance 
thereof by defendant, his lands and lots were rendered 
unfit for cultivation, and that his crops upon the same for 
the years 1874 and 1875 were entirely destroyed, whereby 
he was damaged in the sum of $10,000. Thesecond count 
charges defendant with having erected the embankment 
causing the injury, and the third count charges defendant 
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with having entered upon the land of plaintiff without 
authority and graded its road bed. 

The answer to the first count is a specific denial of 
what is therein alleged, except as to that part of it which 
charges that defendant, with full knowledge of the diver- 
sion and turning of said stream of water, continued the 
same. The only denial of this allegation is in the follow- 
ing words: “ Defendant denies that, at the time of enter- 
ing upon said railroad for the purpose of operating the 
same as aforesaid, this defendant had any knowledge that 
the alleged stream of water had been diverted from its 
course, as stated in the petition, or otherwise, except as 
hereinafter stated.” The answer to the second and third 
counts is a general denial. On the trial, plaintiff had judg- 
ment for $700 damages, from which defendant has ap- 
pealed, and assigns for error the action of the court in 
receiving evidence and in giving and refusing instructions. 

On the trial, defendant objected to the introduction of 
any evidence on the first count of the petition, on the 
1. action ror sur ground that it did not state a cause of action, 
SANCE ERECTED BY . . . 

DEFENDANT'S PRE- because it contained no allegation that de- 
to notice. fendant, who was a mere lessee, had been 
specially notified of the existence of the nuisance and re- 
quested to abate it. The rule as contended for by counsel 
was first laid down in Penruddock’s Case, 5 Coke 100, and 
on the authority of that case the rule has been adopted by 
many of the courts of this country referred to in the brief 
of counsel, but this court, in the case of Pinney v. Berry, 
61 Mo. 359, where the identical question here presented 
was involved, after having its attention called to Penrud- 
dock’s Case, supra, declined to sanction the rule therein de- 
clared. Judge Naprton, speaking for the court, observed : 
“It seems to be agreed in the most recent decisions that a 
request to abate is unnecessary. Indeed, very eminent 
judges have maintained that no notice of any kind was 
necessary, and that this doctrine, originating in Penrud- 


dock’s Case, which was a quod permittat prosternere, is not 
37-71 
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applicable to our modern actions on the case. The better 
opinion, however, seems to be that, in order to maintain 
an action for damages resulting from a nuisance on defend- 
ant’s land, when such nuisance was erected by a previous 
owner before conveyance to defendant, it is only necessary 
to show that, before the commencement of the action, de- 
fendant had notice or knowledge of the existence of the 
nuisance. All the defendant’s instructions required special 
notice and request to abate, and they were all, therefore, 
properly refused.” 

Guided by this opinion, it follows that the objections 
of defendant to the introduction of any evidence under 
the first count of the petition, because it stated no cause 
of action, was not well taken, inasmuch as the petition 
charged that defendant, with full knowledge of the exist- 
ence of the nuisance, continued it. What has been said 
applies also to the objection made to the action of the 
court in giving and refusing instructions, and it is unneces- 
sary to say more concerning them than that those that 
were given recognized the rule laid down in the case of 
Pinney v. Berry, supra, and those that were refused ig- 
nored it. 

It is also unnecessary to pass upon the action of the 
court in receiving the evidence of Mr. Barnard, to the ef- 
fect that in 1874 he notified defendant of the existence of 
the nuisance, and that in consequence of it the Kansas 
City, St. Joseph & Council Blufts Railroad had been flooded 
with water, for the reason that the allegation of the peti- 
tion that defendant continued the nuisance with fuil knowl- 
edge of its existence and character, is not denied in the 
answer. It only denies that at the time defendant entered 
on said railroad for the purpose of operating it, it had any 
knowledge that the alleged stream of water had been di- 
verted. The denial should have been as broad as the 
charge. It may have been true as stated in the answer 
that at the time of the entry defendant did not have any 
knowledge of the existence of the nuisance, and yet it 
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may have acquired the knowledge immediately after the 
entry. The allegation in the petition, that defendant had 
knowledge was not limited to the time of its entry on the 
road, but extended to every day that the nuisance was 
continued. 

We have been cited by counsel to several authorities 
of which the case of Stoghill v. Chicago, Burlingtou § Quincy 
2. xvisance: re. Lailroad, recently decided by the Supreme 
peated fnjuries. Court of Iowa, and reported in 5 Northwest- 
ern Reporter, p. 581, is a type. That class of cases an- 
nounce the doctrine that when the nuisance is of such a 
nature that its continuance is necessarily an injury, and 
when it is of a permanent character, then the damage is 
an original dumage and may be at once fully compensated. 
In the case of Stoghill, supra, the injury sued for was for 
changing the channel of astream of water from plaintiff’s 
lund on to the land of the defendant, whereby plaintiff 
was deprived of the benefit and use of the water, and the 
court held that a judgment obtained in one suit by plaintift 
for damages was a bar to another, because the damage was 
original and complete, and a recovery in one suit must be 
held as full compensation therefor. Conceding the cor- 
rectness of the principle laid down in that case, we cannot 
see its application to the present case. 

In this case the nuisance complained of is the act of 
defendant in changing the channel of a running stream on 
its own land and thereby so directing it as to overflow the 
adjacent land of plaintiff, thus destroying his crops for the 
years 1874 and 1575. Until after the injury occurred no 
right of action existed in plaintiff, and his damages could 
only be measured after the injury was inflicted. The case 
before us is analogous to the case of Van Hoozier v. Han- 
nibal & St. Joseph R. R., 70 Mo. 145, in which it was held 
that: “In cases of nuisance the rule is well settled, that 
the plaintiff cannot recover for injuries not sustained when 
his action is commenced. It is equally well settled, that 
when tlre injury inflicted is of a permanent character and 
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goes to the entire value of the estate, the whole injury is 
suffered at once, and a recovery should be had therefor, in 
a single suit, and no subsequent action can be maintained 
for the continuance of such injury. - But when the wrong 
done does not involve the entire destruction of the estate 
or its beneficial use, but may be apportioned from time to 
time, separate actions must be brought to recover the 
damages so sustained.” - The above case on this point is 
decisive of this. Judgment affirmed, with the concurrence 
of the other judges. 


Scnooter v. TILDEN, Appellant. 


Promissory Note: BLANK FOR NAME OF PAYEE. It is not indispensa- 
ble to the validity of a promissory note that the name of the payee 
shall be inserted at the time of its execution and delivery. A blank 
may be left for the name, which may afterward be filled by any 
bona fide holder. 


Appeal from Jasper Circuit Court.—Hon. JosepH CRAVENS, 
Judge. 


AFFIRMED. 


Harding & Buller for appellant, cited 1 Parsons Notes 
and Bills, 38, note k: Story Promissory Notes, §§ 33, 37> 
38; Seay v. Bank, 3 Sneed (Tenn.) 558; Gibson v. Minet, 
1 H. Bl. 569, 608. 


E. J. Montague for respondent, cited 1 Daniel Negot. 
Instr., §$ 145, 146, 175; Story on Bills, § 175; Brummel v. 
Enders, 18 Gratt. 895; Cruchley v. Clarance, 2 Maule & 
Sel. 90. 


Napton, J.—This was an action to recover of defendant 
the amount paid by plaintiff to the First National Bank of 
Carthage on a note executed by the defendant and plaintiff 
jointly, on which plaintiff was security. : 
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The first defense was that the note was void, because 
the name of the payee in it was left blank. There was no 
dispute that plaintiff paid it after maturity, and that the 
amount of principal and interest on it at the date of his 
payment was $311.66, the sum now sued for. Itis scarcely 
necessary to say that this defense was without merit, mor- 
ally or technically. Had it been necessary for the holder 
to sue on the note, the holder would have been obliged to 
fill up the blank; but the plaintiff, one of the makers, paid 
it without suit. The present suit is not on the note, but 
upon this payment of money for the benefit of defendant, 
and as his security. The money was borrowed from the 
bank by defendant, and the blank in the note for it was 
left, as is not unusual, for its convenience, in case of its 
transfer to another, that the name of the transferree 
might be inserted, without rendering the bank responsible 
as indorser. As observed by Judge Story, in his work on 
bills of exchange, * It is not indispensable that the name of 
the payee should be inserted in the bill at the time when 
it is made and delivered to the person for whose benefit it 
is intended, but a blank may be left for the name; and, 
although it is not then a perfect bill, yet the blank may be 
filled up afterward by any bona fide holder, in his own 
name as payee, and henceforward it will be deemed a bill 
payable to such holder, as payee ad initio.” Story on Bills, 
chap. 3, § 54. 

The second defense was, that defendant had given 
plaintiff a bill of sale for some corn on his farm, worth at 
the outside $140, which plaintiff took as a consideration 
for paying off this note. This was denied, and the ques- 
tion on this point was simply one of fact, on which the 
evidence was unequivocally against the defense. It was 
clear that plaintiff never received any of the corn, and that 
he took the bill of sale at the instance of defendant, who 
suggested that judgments were out against him, and it 
might be taken on execution. The only proof to sustain 
the defense was the evidence of the defendant himself and 
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his character for veracity was attacked. However that 
may have been, the court found against this defense upon 
evidence entirely satisfactory, and this kind of defense 
against one who had kindly become his security and vol- 
untarily paid off the debt is not calculated to produce a 
favorable impression, however unfounded may have been 
his reputation for veracity. The point, at all events, is 
not for our review. Judgment affirmed. 





Rosinson v. Jones, Plaintiff in Error. 


Township Organization: PLEADING ORDER OF TOWNSHIP BOARD. 
The township board, as it existed under the township organization 
law, (Acts 1873, p. 97,) being a tribunal of special jurisdiction, in 
pleading its order for the opening of a road as a justification to an 
action for trespass, it was necessary either to aver specially the facts 
which authorized the board to make the order, or else, (as per- 
mitted by section 42, page 1020, Wagner’s Statutes,) to state gen- 
erally that the order was duly made. 


Error to Carroll Circuit Court.—Hon. E. J. Broappvs, 
Judge. 


AFFIRMED. 


This was an action for a trespass alleged to have been 
committed by defendant by entering upon plaintiff’s land 
and tearing down and removing his fence. Defendant in 
his answer denied the alleged trespass, and justified upon 
the ground that he was a road overseer, and was acting as 
such, and averred that he entered upon plaintiff’s land, 
and tore away a portion of the fence therefrom in obedience 
to an order of the township board of Hurricane township, 
Carroll county, Missouri, having jurisdiction to open roads, 
and to make such order, which order directed him to open 
the road on the land in the answer described, running 
through plaintiff’s premises, and remove obstructions 
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which might be found inthe same. Plaintiff Cemurred to the 
answer because it did not show that the proceedings of the 
township board were regularand that the road was legally 
opened. The demurrer was sustained, and defendant re- 
fusing to plead further, there was a judgment for plaintiff. 
Hence this appeal. 





Sebree & Mirick for plaintiff in error. 


The township board having had jurisdiction of the 
subject matter of opening roads, defendant was protected 
by its order, without showing that the order was legally 
made. Butler v. Barr, 18 Mo. 357; Walker v. Likens, 24 
Mo. 298; Wyatt v. Thomas, 29 Mo. 23; Brown v. Harris, 
52 Mo. 808; Howard v. Clark, 43 Mo. 344. If there was 
irregularity in the proceedings for the opening of the road, 
it could not be shown in this case. Jithian v. Monks, 43 
Mo. 521; Cooper Co. v. Geyer, 19 Mo. 257; Me Vey v. Me- 
Vey, 51 Mo. 406; Snoddy v. Pettis Co., 45 Mo. 862; Wolf v. 
Robinson, 20 Mo. 460; Grignon v. Astor, 2 How. 8193; Voor- 
hees v. The Bank, 10 Pet. 449. 


Hale § Eads for defendant in error. 


The answer does not allege that a road had been legally 
established through plaintiff’s land; does not set out any 
of the proceedings or acts of the board; and does not even 
allege that plaintiff’s fence was an obstruction. As the 
township board, under the “township organization law,” 
is the only body of that character which has, or has had, 
any jurisdiction over roads, the court, we presume, will as- 
sume that that body is referred to, though the answer 
throws no light on the question. This was and is a body 
of limited statutory jurisdiction. No presumption is in- 
dulged by the court in favor of their jurisdiction, but they 
must show and plead their authority in every case, and 
the proceedings of those who claim to act under them can- 
not be known judicially until alleged and proven, and 
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must be shown to bein pursuance of the law which creates 
and authorizes them; otherwise, they are totally void.~ 1 
Waterman on Trespass, §§ 54 to 60. 


Suerwoop. C. J.—The demurrer to the answer was 
well taken. No authority on the part of the township 
board of Ilurricane township to make the order under 
which the defendant attempted to justify was set forth in 
the answer. ‘Towuship organization never existed in this 
State, except when adopted by the vote of the people of 
the county. Sess. Acts 1873, p. 97. Consequently, judi- 
cial cognizance of such vote having been had and such 
organization effected, could not be taken. The answer 
simply pleads, as a defense to the injury complained of, 
that it was done by order of the township board of Hurri- 
cane township. Had the answer complied with the re- 
quirements of section 42, p. 1020,2 W.S., which section 
provides that, “in pleading a judgment or other deter- 
mination of a court or officer of special jurisdiction, it shall 
not be necessary to state the facts conferring jurisdiction ; 
but such judgment or determination may be stated to have 
been duly given or made,” it would not have been open to 
the objections which were successfully urged. But nosuch 
general allegations were made, nor was it stated that such 
special facts existed as conferred jurisdiction. Of course, 
if jurisdiction existed in the township board, their order, 
under the cases cited by defendant, would be a full protec- 
tion. But several of those cases also assert the equally 
familiar doctrine that, where no such jurisdiction of the 
subject matter exists, the order, mandate or execution af- 
fords no protection to the officer who assumes to obey the 
unwarranted command. Here, the answer made no gen- 
eral allegations respecting jurisdiction of the township 
board, nor were any facts alleged from which such juris- 
diction could even be reasonably inferred. ‘Therefore, judg- 
ment affirmed. All concur. 
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CaRTER, Appellant, v. ALEXANDER. 


1. Meaning of “ Give” as used in a Contract. By way of com- 
promise of all differences between the parties interested in the 
estate of a deceased person, the heirs agreed to “give” the widow 
$3,750 and a certain lot of ground. Held, that the word “give,” so 
far as it related to the lot, must be taken in the sense of “convey,” 
and so far as it related to the money, in the sense of “‘ pay.” 

2. Covenant to Convey binds Covenantor to Convey Good Ti- 
tle. When a person on sufficient and valuable consideration agrees 
and binds himself in a written contract, which remains executory, 
to convey land, and nothing more appears, and there is nothing on 
the face of the contract indicating a diflerent intention, the obliga- 
tion thus assumed is, that he will make a conveyance effectual to 
pass the title to the purchaser. 

3. Wills, Construction of. A will should be so construed as to give 
effect to all the words therein without rejecting or controlling any 
of them, provided it can be done by a reasonable construction 
not inconsistent with the manifest intent of the testator. 

4. Will: powers or executors. A testator by one clause of his will 
devised a house and lot to his wife, “to be held and owned by her 
during her natural life or widowhood, and then to revert to my (his) 
estate, and be disposed of as hereinafter provided for.” By a suc- 
ceeding clause he directed his executors “ to dispose of all my (his) 
real estate as soon as it can be done without material loss.’’ Held, 
that the power thus conferred upon the executors could not be ex- 
ercised in regard to the house and lot devised to the wife so long as 
she lived and remained a widow. 


Appeal from Jackson Circuit Court.—Ton. 8. H. Woopson, 
Judge. 


REVERSED. 
Karnes & Ess for appellant. 


Norton, J.—E. H. Carter died in 1875 having made 
two wills,in the first of which he devised to plaintitt, Sallie 
A. Carter, who was his wife, a considerable amount of 
property, and in the second will; which contained a clause 
revoking all former wills, he devised to plaintiff a smaller 
amount of property. The two wills were presented for 
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probate in the probate court of Jackson county ; the first 
was rejected and the second admitted to probate, and tliere- 
upon a suit was commenced in the circuit court of said 
county to establish the tirst and reject the second of said 
wills. The said E, If. Carter died leaving plaintiff, his 
widow, and defendant John L. Carter, and the wives of 
defendants Alexander and Webb, Annie Carter, and Mary 
Carter, as his heirs and devisees, the said Annie being of 
the age of ten and the said Mary of the age of twelve 
years at the time of said Carter's death, which occurred on 
the 29th day of August, 1875. During the pendency of 
said suit to establish the first and reject the second will, 
and on the 27th day of February, 1876, plaintiff and de- 
fendants entered into the following contract: 


“We the undersigned parties interested in the estate 
of E. H. Carter, deceased, do hereby agree, as a compro- 
mise of all differences between the parties interested in 
said estate and Sallie A. Carter, that they will give the said 
Sallie A. Carter, (in lieu of all claims by her against said 
estate either under the first or second will of E. H. Carter, 
deceased, or as dower in said estate,) $3,750, and lot six and 
the south four and a half feet of lot five, block one in 
McGee’s aldition to Kansas City. * * The above 
proposition is to take effect and its provisions to be com- 
plied with as soon as the will of E. H. Carter, dated Au- 
gust 25th, 1875, is probated and confirmed by the circuit 
court of Jackson county. 

(Signed,) Joun L. CARTER, 
J. P. ALEXANDER, 
Exvizasetu C. Wess, 
I. GARLAND WEBB, 
Marian ALEXANDER. 

I, Sallie A. Carter, do hereby agree to accept the prop- 
osition contained in the within agreement, and will take 
such action and make such papers at the proper time as 
will fully carry out said agreement. 

(Signed,) Satire A. CARTER. 
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The present suit is founded on this agreement, the pe- 
tition substantially alleging as a branch thereof the failure 
of defendants to convey her the real estate therein des- 
cribed, notwithstanding her full compliance with all the 
terms thereof; that under said contract defendants were 
bound to convey her a perfect title to the land mentioned 
therein, and because of their failure to do so she had been 
damaged in the sum of $1,200. Defendants in their an- 
swer admit the contract, deny that under it they were 
bound to convey a perfect title to the land, and aver that 
they were only bound to convey such title as the said Car- 
ter, deceased, or his heirs and devisees had therein, and 
that in compliance with their contract they had tendered 
plaintiff conveyances effectual for that purpose, which she 
declined to accept. On the trial judgment was rendered 
for the defendants, from which plaintiff has appealed, and 
assigns for error the action of the court in receiving im- 
proper evidence and in giving improper and refusing to 
give proper instructions. 

On the trial defendants, for the purpose of showing 
compliance on their part with said contract, offered, and 
the court received in evidence a deed executed by I. P. 
Alexander as executor of the estate of E. H. Carter, con- 
veying to defendant, John L. Carter, all the right, title 
and interest of the decedent in said lot and part of lot, 
and also a deed executed by said John L. Carter and wife, 
defendants Alexander and Webb and their wives, convey- 
ing said lot and part of lot to plaintiff, all of which were 
objected to on the ground that Alexander as executor had 
no power to convey the land in question, and because the 
deeds were ineffectual to pass the title to plaintiff. 

The proper solution of the question as to whether the 
court erred in overruling these objections is dependent upon 
1. meantna-or aconstruction both of the contract sued upon 
acoxtracr. and the will of the testator. Defendants 
agreed in the said contract to “give” the plaintiff Sallie 
A. Carter, in lieu of all claims of hers against the estate 
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of the testator under both wills, $3,750, and lot six and the 
south four and a half feet of lot five, block one, McGee’s 
addition to Kansas City. The word give as used in the 
contract must, we think, be taken and considered in the 
sense of convey, so far as it relates to the lot and part of 
lot. The contract can be regarded in no other light than 
one of sale and purchase, in which plaintiff agrees to sell 
her interest in the estate of the testator, for which the de- 
fendants agree to give her $3,750 and lot six and part of — 
lot five. The word give must, therefore, be taken in the 
sense of convey, so far as it relates to the lots, and in the 
sense of pay,so far asit relates to the money. The money 
part of the consideration could only be given by being 
paid, and the land part of the consideration could only be 
given by being conveyed. 

When a person on sufficient and valuable considera- 
tion agrees and binds himself in a written contract, which 
2. coveNant to remains executory, to convey land, and noth- 


CONVEY BINDS . . . 
coveNnaNtor To ing more appears, and there is nothing on 


mz the face of the contract indicating a ditfer- 
ent intention, the obligation thus assumed is that he will 
make a conveyance effectual to puss the title to the pur- 
chaser. Rawle on Cov. 565; Vardeman v. Lawson, 17 Tex. 
16; Little v. Paddleford, 13 N. H. 167; Hill v. Hobart, 16 
Maine, 170. 

Defendants, being bound under their contract to make 
such a conveyance of the lots in question as would pass the 
3. wits.coxstauc. title to plaintiff, unless the deeds offered in 
wes oF. evidence had that effect, the court erred in 
receiving them. We are of the opinion that such was not 
their legal effect, even on the supposition that the title of 
the testator was complete at the time of hisdeath. Unless 
Alexander, as executor, had power, by the will of testator, 
to convey the lot in question, his deed to John L. Carter 
was void. That he had no such power we think is mani- 
fest from the terms of the will. All the provisions of it 
bearing upon the question in hand are as follows: See. 1. 
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“T will and bequeath to my beloved wife, Sarah A. Carter, 
one house and lot on McGee street, being lot 6, and tive 
feet off south side of lot 5, in bock 1, McGee’s addition to 
Kansas City, * * to be held and owned by her 
during her natural life or widowhood, and then to revert 
to my estate and be disposed of as hereinafter provided 
for.” Sec. 9. “I hereby appoint I. P. Alexander executor 
of my estate. I desire that my executor will dispose of all 
my real estate as soon as it can be done without material 
loss to my estate.” Adopting the well recognized principle 
that a wil] should be so construed as to give effect to all 
the words therein, without rejecting or controlling any of 
them, provided it can be done by a reasonable construc- 
tion not inconsistent with the manifest intent of the tes- 
tator, and we think it clear that, while, by the ninth clause 
of the will, the executor was invested with full power to 
dispose of all the real estate when it could be done without 
material injury to the estate, the power thus conferred 
could not be exercised in regard to the lot and part of lot 
devised in the first clause of the will to his wife during her 
life or widowhood, till either her marriage or death oc- 
curred, for it is expressly declared therein that, when either 
of these events took place, then the lots should revert to 
his estate and be disposed of as hereinafter provided for. 

The first clause of the will evidently refers to the ninth 
clause, and designates the time when and the contingency 
4. wit: powersof UPON which the power conferred on the ex- 
a ecutor in the ninth clause should be exercised 
in the disposition of the lots mentioned in the first clause. 
In other words, taking the two clauses together and giving 
both of them effect, they authorized the executor to dis- 
pose of all testator’s real estate as soon as it could be done 
without material loss, except the reversionary interest in 
the lot, in which he had devised to his widow an estate for 
life or during widowhood, and that such lot could only be 
disposed of after the termination of the particular estate. 
A reason for this exception readily suggests itself, when it 
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is considered that such a reversionary interest as the estate 
had in this lot, and whieh could only be enjoyed after the 
determination of the life estate, if disposed of before the 
occurrence of that event, would necessarily involve a sacri- 
fice, and hence it was withdrawn by the testator from the 
operation of the general power conferred on the executor 
till such particular estate should be ended. These views 
lead us to the conclusion that the court erred in admitting 
the deeds offered in evidence, and for this error, as well as 
for the error committed in refusing the instructions asked 
by plaintiff, which substantially embodied the principles 
herein expressed, and, in giving the instructions asked by 
defendants, which ignored them, the judgment will be re- 
versed and the cause remanded, to be proceeded with in 
conformity with this opinion. All concur, except Henry, 
J., who dissents. 





Tue State v. MILLER, Appellant. 


Impeachment of Witness. For the purpose of impeaching the tes- 
timony of a witness, it is competent to inquire concerning her gen- 
eral moral character and the state of her feelings toward the par* 
ties. 


Appeal from Jackson Criminal Court——Hon. H. P. Wurrte, 
Judge. 


REVERSED. 


Frank Titus for appellant. 
J. L. Smith, Attorney-General, for the State. 


Napton, J.—This was an indictment under section 29, 
1 Wag. Stat., p. 449, for an assault with intent to kill. The 
only witness for the prosecution was a Mrs. Lucett, and, 
therefore, the main purpose of the defendant was to destroy 
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her credibility with the jury. Mrs. Lucett was the only 
person who saw the stabbing, neither the person who was 
stabbed, a man named Lester, nor the defendant, were wit- 
nesses on the trial. A daughter of the defendant, Mrs. 
Gradwold, was a witness for defendant. She knew but 
little about the case, except that she heard abusive lan- 
guage interchanged between defendant and Lester. But she 
was asked, among other questions, what the general char- 
acter of the witness, Mrs. Lucett, was for morality, and 
the court excluded the question. She was also asked what 
this witness’ feelings toward defendant were, which ques- 
tion was also excluded. This court has decided both these 
points adversely to the ruling of the criminal court. State 
v. Shields, 13 Mo. 236; State v. Hamilton, 55 Mo. 520; State 
v. Breeden, 58 Mo. 507; State rv. Clinton, 67 Mo. 386; State v, 
Montgomery, 28 Mo. 594. The judgment of the criminal 
court must, therefore, be reversed. 

The instructions, taken all together, were unobjection- 
able, and we see no force in the objections to the remarks 
of the prosecuting attorney to the jury. They were legiti- 
mate comments on the evidence in the case. Judgment 
reversed and cause remanded. All concur. 


Tue Strate v. Jones, Appellant. 


The judgment in this case is reversed because the evidence fails to 
identify the defendant as the guilty party. 


Appeal from Mercer Circuit Court—lloy. G. D. Burgess, 
Judge. 


REVERSED. 
H. J. Aliey and Hyde & Orton for appellant. 


J. L. Smith, Attorney-General, for the State. 
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Ilenry, J.—The defendant, Jefferson Jones, was in- 
dicted and convicted of stealing a mare, the property of 
James Cleveland, and sentenced to the penitentiary for a 
term of two years. From the judgment he has appealed. 
The evidence for the State was as follows: James Cleve- 
land testified that he had a mare stolen about the Sth day 
of November, 1877, in Mercer county, about fifteen miles 
north of Princeton, and found her at George Brown’s. 
George Brown testified that he had her in his possession 
two or three weeks, and purchased her of a man who said 
his name was Reed, but could not state that defendant is 
the man. He looks like the man, but could not swear that 
he was the man. C. E. Minter, sheriff of Mercer county, 
testified: “I went with Brown and Hammond and War- 
den to arrest the defendant; when we got up toward or 
near the house, the defendant came into the yard, and, 
before we got up near enough to speak to him, I asked the 
men with me if he was the man.” The court sustained an 
objection to his stating what this reply was, but the wit- 
ness, nevertheless, stated that they said he was the man. 
Witness continued: “Te, the defendant, slipped behind 
the house and ran into the brush, and we did not get him. 
The next time I saw the defendant, the sheriff of Harrison 
county delivered him to me.” James M. Ally, constable 
of Marion township in Mercer county, with whom the 
sheriff left the warrant, testified: “I did not arrest him, 
I got in sight of defendant and said: Jeff, I have got you 
now! I went in at one door and he ran out of the other 
one and got away. The next time I saw him was after 
the arrest. I made search for him, but never got sight of 
him but that one time.” Warden testified that he went 
with Sheriff Minter, Brown and Hammond to show them 
where Jeff. Jones lived; saw the defendant at his house; 
rode up to his house. Defendant came from behind the 
house toward where witness and the others were. Minter 
hallooed to him to come up, and defendant said something 
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and ran. Think he said, “ I know what you want.” Wm. 
Kirk testified for the State: “I know the defendant when 
Isee him. I saw the man who sold the horse in contro- 
versy to George Brown. I and Jacob Bane were together 
and saw him a short time before he sold the mare to Brown. 
I was with Mr. Bane who said it was Ike Jones. Bane 
spoke to him and ealled him Ike Jones. Ile looked some 
like the defendant, but I don’t believe defendant was the 
man.” The State rested. 

For defendant Jacob Bane testified: “I recollect 
when Geo. Brown bought the mare. I was with Kirk 
when the mare was ridden through, and saw the man who 
sold her to Brown. Fifteen or sixteen years ago I was ac- 
quainted with the Jones boys, defendant and his brothers. 
When I saw the man with the mare, I called him Ike 
Jones, and he did not correct me. I was at Princeton at 
the term of court just before that and saw Ike Jones on 
the jury. The man I saw looked a little older, and a little 
heavier, but not so tall as defendant.” He afterward said, 
that after he called the man Ike, he reflected about it, and 
thought Ike was older, and when asked if it was his im- 
pression that the defendant was the man who sold the 
mare to Brown, said he would not state that. Wells testi- 
fied that in October and November, 1877, he was feeding 
hogs with defendant in partnership, and saw defendant at 
home every day from the last of October to the 12th day 
of November. Acquainted with defendant and Ike Jones. 
The latter is older and heavier than defendant, but not so 
tall. Ike was in the county when the mare was stolen, but 
left shortly after, or about that time and went to Kansas. 
Samuel Reed, for defendant, testified that he was working 
for the defendant when Cleveland’s mare was stolen; had 
been working for him a week before the time he heard she 
was stolen; defendant was not away from home during 
the time witness worked for him, in all about two weeks. 
John Snyder testified that he had known Ike and defend- 


ant since they were children; had lived close by them for 
38—71 
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many years; Ike was the oldest two or three years; Jeff 
was next to him; Ike was the heavier of the two, but not 
so tall, and left the county soon after Cleveland’s mare was 
stolen; he and Jeff resemble each other; both have sandy 
hair and whiskers, and are of red complexion. 

This was all the evidence in the case, and the State 
signally failed to identify defendant as the man who sold 
the mare to Brown.. The only evidence of guilt against 
the defendant whatever is the fact, if a fact, that he ran 
from the sheriff and from the constable; but it is by no 
means certain from the testimony that he was the person 
who ran. Neither Brown nor Hammond, nor any witness, 
recognized the defendant as the man who sold the mare 
to Brown, or who ran from defendant’s house. They say 
that they recognize the man who ran as the man who sold 
the mare, but it is probable, from the evidence, that it was 
Ike Jones; and, considering the resemblance between the 
brothers, in connection with the testimony of Kirk and 
Jacob Bane, and the refusal of any witness to state that 
defendant was the man who sold the mare to Brown, the 
defendant was entitled to an acquittal. There was no evi- 
dence, as preserved in the bill of exceptions, to sustain the 
conviction. The judgment is, therefore, reversed and the 
cause remanded. All concur. 





Srupson, Appellant, v. ReyNoups. 


Corporation: cREDITOR’s REMEDY AGAINST STOCKIIOLDER: GARNISH- 
MeNT. A stockholder can only be made liable to an execution 
creditor of the corporation on garnishment when he is in default to 
the corporation for installments due on his stock, or for calls made 
by the directors. If his liability is not due according to the terms 
of his subscription, and no call has been made by the directors, the 
creditor’s remedy is by special execution awarded under section 13, 
page 291, Wagner’s Statutes. (Following Hannah v. Moberly Bank, 
67 Mo. 678.) 
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Appeal from Polk Circuit Court—Hon. R. W. Fyann, Judge. 
AFFIRMED. 
James G. Simpson for appellant. 


Norton, J.—This is an action by garnishment on exe- 
eution, to recover from a stockholder of the Laclede & 
Fort Seott Railroad Company a balance of unpaid stock. 
On the 26th day of October, 1872, plaintiff, J. G. Simpson, 
recovered judgment against the said Laclede & Fort Scott 
Railroad Company on account, for services rendered, in 
the sum of $321.25. Several executions were issued and 
returned not satisfied. On September 18th, 1875, an alias 
execution, credited $60.51, was issued to Dallas county, and 
returned nulla bona, and further showing that M. L. Rey- 
nolds had been summoned to answer as garnishee. Suid 
garnishee appeared, and answered that he did not owe said 
railroad company anything. This answer was denied by 
plaintiff. Replication filed. At the spring term of the 
Polk county circuit court the cause was heard and tried. 
The evidence showed that the defendant, M. L. Reynolds, 
at the time of the service of the garnishment upon him, 
was the holder or owner of one share of the capital stock 
of the said defendant, the Laclede and Fort Scott Ra‘lroad 
Company, of the par value of $100, for which he had paid 
$50 only, which sum, he claimed, it was agreed by and be- 
tween him and one E. Hovey, vice-president of said railroad 
company, was, to entitle him to one share of paid up stock 
of the par value of $100. The circuit court gave judgment 
for the garnishee defendant, and plaintiff appealed. 

In the case of Hannah v. The Moberly Bank, 67 Mo. 
678, it was held that astockholder could only be made lia- 
ble to an execution creditor of the corporation on garnish- 
ment, when such stockholder was in default to the corpora- 
tion for installments due on his stock, or for calls made by 
the directors; and that the liability of a stockholder to a 
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corporation for unpaid stock, which is not due according 
to the terms of his subscription, and for which no calls 
have been made by the directors, can only be enforced in 
favor of a judgment creditor by a special execution 
awarded according to the provisions of Wagner’s Statutes, 
page 291, section 13. The above case is decisive of this, 
and the judgment will be affirmed, with the concurrence 
of the other judges. 








Turner v. Tuomas et al., Appellants. 


Uninclosed Land: DAMAGE TO TRESPASSING stock. The owner of a 
horse which strays upon an uninclosed lot and there falls into a 
hole and is killed, cannot recover the loss of the owner of the lot. 


Appeal from Jasper Court of Common Pleas.—Hlon. E. O. 
Brown, Judge. 


REVERSED. 


W. H. Phelps for appellant. 


B. F. Garrison for respondent. 


Henry, J.—The petition in this case alleges that de- 
fendants caused to be made a large excavation and hole in 
the earth on their premises, known as the “Globe Mills 
Lot,” and negligently and carelessly failed to cover the 
hole or put a fence around it; that there was no fence 
around the lot, and that plaintift’s horse fell into the said 
hole and was killed, and asks judgment against defendants 
for $100. The answer denies all the allegations, and avers 
that the accident occurred in the city of Carthage, and that 
the pluintiff’s horse was blind, and that the plaintiff negli- 
gently permitted him to run at large in said city, in viola- 
tion of an ordinance prohibiting animals from running at 
large in said city. Plaintiff replied, denying the allega- 
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tions in the answer. On atrial, the plaintiff obtained a 
judgment for $50, from which defendants have appealed. 

No instructions were given by the court to the jury. 
The defendants asked and the court refused one to the 
effect that, if the horse was running at large in the city in 
violation of a city ordinance prohibiting it, plaintiff could 
not recover. Without any reference to that ordinance, or 
its violation, plaintiff could not recover. The petition does 
not state a cause of action, and the motion in arrest of 
judgment should have been sustained. Thecase of L/ughes 
v.The H. & St. Jo. R. R. Co.,66 Mo. 325, directly settles the 
question presented by this record adversely to plaintiff. 
With the conclusion reached in that case we are entirely 
satistied. The able opinion of Gibson, C. J., in Knight v. 
Abert, 6 Penn. St. 473, which is embodied in the opinion 
of Hoven, J., in Hughes v. H. § St. Jo. R. R. Co., is an un- 
answerable argument against the liability of defendants in 
such a case as is made by this petition. The judgment is 
reversed. All concur. 





ApAmMs, Appellant, v. LeErp. 

Title to Crop, as between Owner and Occupant of the Lard. 
One who sows, cultivates and harvests a crop upon land of another, 
is entitled to the crop as against the owner of the land, whether he 
came to the possession of the land lawfully or not, provided he re- 
mains in possession till the crop is harvested. 


Appeal from Lafayette Circuit Court.—Ilon. Wm. T. Woon, 
Judge. 


AFFIRMED. 
Wallace & Chiles for appellant. 


Jno. S. Blackwell and Rathbun & Shewalter for respond- 
ent. 
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Norton, J.—This is a suit for the recovery of the pos- 
session of 1,205 shocks of wheat, which plaintiff claims in 
virtue of his ownership of the land on which it was grown. 
Defendant denies pluintiff’s right to it, and alleges that, 
at the time of the institution of the suit and long prior 
thereto, he was in possession of the land on which the 
wheat was grown, and that the wheat had been sown, 
raised, harvested and put in the shock by him. On the 
trial of the cause defendant obtained judgment, from 
which plaintiff has appealed, and seeks a reversal thereof 
because of alleged errors in the reception and rejection of 
evidence and in giving and refusing instructions. The 
evidence in the case clearly shows that the wheat in ques- 
tion was sown in the fall of 1875 on land owned by W. 
M. Samuel, and that it was harvested and put in shocks 
by the defendant. It also shows that between the time of 
sowing and harvesting, Samuel sold and conveyed the land 
upon which it was sown to Mr. Adams, the plaintiff. 

Upon these facts alone, without regard to the question 
whether defendant was either a licensee or tenant of Sam- 
uel, or a mere trespasser in taking possession of the land, 
under the principle announced by this court in the cases of 
Jenkins v. MeCoy, 50 Mo. 3849; Harris v. Turner et al., 46 
Mo. 435; Morgner v. Biggs, 46 Mo. 66, defendant was en- 
titled to recover, provided there was no abandonment by 
defendant of the possession of the field on which the wheat 
wis sown. The questions as to whether the possession of 
said field had been abandoned by defendant before the 
wheat was harvested, and whether possession, after such 
abandonment, had been taken by plaintiff, were solely for 
the determination of the jury, and these questions having 
been fairly submitted to them in the instructions given by 
the court, and they having found these issues for defend- 
ant, we are not at liberty to interfere with their finding, as 
there was evidence on both sides of these questions. The 
instructions that were given placed the case before the 
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jury on the principle as enunciated in the cases above cited, 
and as the instructions asked by plaintiff ignored that 
principle they were properly refused. In this view of the 
cause it is wholly unnecessary to notice the various objec- 
tions to the evidence received by the court tending to show 
that defendant went upon the land as a tenant of Samuel 
or with the expectation of becoming a purchaser of it. 
Upon the whole case we perceive no substantial error, and 
with the concurrence of the other judges the judgment is 


attirmed. 





GAMBLE Vv. Dauauerty, Plaintiff in Error. 


1. Nunc pro tunc Entries: MAY BE MADE PENDING WRIT OF ERROR: 
EVIDENCE. A nune pro tunc entry of judgment relates to the 
date at which the judgment was rendered. Such an entry may 
be made pendinga writ of error in the case; but no evidence will 
be received in support of a motion for such an entry other than the 
papers and files in the cause, or something of record, or in the min- 
ute book, or on the judge’s docket. 

2. Death of Party; revivor or suit. If one of the plaintiffs in an 
action dies, itis error to proceed to judgment without taking the 
statutory steps to bring in the successors in interest. R. S., 2 3663. 

3. Ejectment. A judgment in ejectment for the entire property is 
erroneous, when the plaintiff in his petition claims only an undi- 
vided interest. 

4. Pleading: PRACTICE: CORRECTION OF DEED. If the pleadings con- 
tain no prayer for the correction of a deed, it is not competent for 
the court to order a correction to be made. 


Error to Carroll Cireuit Court.—Hon. E. J. Broappvus, 
Judge. 


REVERSED. 


This was an action of ejectment in the ordinary form, 
brought by Martha J. Gamble and Permelia J. Leonard 
and Thomas Leonard, her husband. Before the trial, 
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Martha J. Gamble died. No steps were taken to bring in 
her successors in interest. At the April term, 1874, and 
on the 23rd of that month, the cause was tried, and the 
minute book of the clerk for that term shows the following 
entry: 

“ Gamble et al., v. Daugherty. Judgment for surviving 
plaintiff for lands sued for, and one cent damages. Writ 
of possession. Mistake in deed corrected.” 

And on the record book for that term appeared the 
following entry: 

“ Martha J. Gamble, plaintiff, v. George Daugherty.” 

Following this was a blank space, as though left to 
insert an entry showing a trial, judgment or some action 
of the court in the premises; but this blank space was 
never filled. The present writ of error bears date April 
8rd, 1877. 

On the 12th of April, 1877, the defendant filed his 
motion, suggesting to the court that a final judgment had 
been entered aguinst him in the cause, but that the clerk 
had failed to enter the same upon record ; that defendant 
felt himself aggrieved by said judgment, and desired to 
take the cause to the Supreme Court for review, and to 
that end had obtained a writ of error, and praying that an 
entry of the judgment as rendered might then be made as 
of the 23d of April, 1874. This motion coming on to be 
heard at the July term, 1877, the defendant, in support of 
it, read in evidence the pleadings in the case and the fore- 
going entries in the minute and record books, and exhibited 
the blank space in the record book. He also offered parol 
evidence to show what deed was referred to in the entry 
on the minute book and what the mistake intended to be 
corrected was; but, on plaintiff’s objection, this evidence 
was excluded. The court thereupon overruled so much of 
defendant’s motion as sought to have the judgment specify 
what deed and what mistake were intended to be corrected, 
and sustained the remainder of the motion, and caused the 
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following nune pro tune entry to be made, (omitting the 
title of the cause) : 

Now, at this day, come the parties to the above enti- 
tled cause, and neither party requiring a jury, the same is 
submitted to the court for trial, whereupon the court, hav- 
ing heard all the evidence offered on both sides, doth find 
the issues for the surviving plaintiffs. It is, therefore, 
considered by the court that the said surviving plaintiffs 
have and recover from the defendant the possession of the 
land sued for, to wit: The west half of the northeast 
quarter of section No. 22, in township No. 43, of range No. 
22, in Carroll county, Missouri, together with one cent 
damages for the unlawful detention thereof, and that said 
surviving plaintiffs have execution thereof, by writ of pos- 
session; and it is further ordered and adjudged by the 
court that the mistake in deed be, and the same is, hereby 
corrected, and the residue of said motion is overruled. 


R. D. Ray for plaintiff in error. 
Hale § Eads for defendant in error. 


Suerwoop, C. J.—1. The writ of error was sued out 
in time, as the judgment was rendered April 23d, 1874, and 
the writ issued April 3rd, 1877. 

Zz. The judgment, when entered from the minute 
book of the clerk and the papers and files in the cause, re- 
lated to the date of the brief memorandum made by the 
clerk; but any other evidence than the papers and files in 
the cause, or something of record, or in the minute book, 
or on the judge’s docket, could not be received as consti- 
tuting a basis to amend by. Although oral evidence is 
received by the courts of some States, for the purpose men- 
tioned, this court has constantly refused to admit it, and 
we will not now depart from our uniform line of decisions. 
And it was perfectly competent, notwithstanding the pen- 
dency of the writ of error, for the court below to proceed 
to amend its judgment in accordance with the rule and 
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from the sources just announced. This court at one time» 
as, for instance, in Ladd v. Couzins, 35 Mo. 513, held a 
different doctrine, but subsequent decisions assert that en- 
tries nune pro tune can be made pending an appeal or writ 
of error, as, in contemplation of law, the entry finally made | 
by order of the court was originally ordered to be entered, 
but was omitted through neglect or inadvertence. 

3. If it be true, as alleged, that the death of Martha 
J. Gamble was suggested, (though no suggestion of the 
sort appears in the record,) it was clearly improper to allow 
the cause to proceed without taking the statutory steps to 
bring in her successors in interest. R. S. 1879, § 3663, et 
seq. The record, however, shows that one, at least, of the 
plaintiffs had died, and if so, it was manifestly improper 
as above seen to proceed without bringing in the proper 
party or parties. The petition shows that Martha J. Gam- 
ble owned three-quarters of the land sued for, and the wife 
of Thomas Leonard, one-quarter, so that if either Martha J. 
Gamble, or Mrs. Leonard had died prior to December 2nd, 
1873, a judgment at the April term, 1874. for the recovery 
of the whole land, was clearly erroneous. 

4. There is yet another ground upon which the judg- 
ment is erroneous. It professes to correct a mistake in a 
deed, presumably for the land in suit. None of the plead- 
ings had requested such correction to be made, and it was 
not proper for the court to attempt to make such correc- 
tion, and it is quite evident that the correction referred to 
was not “inadvertently mae,” since similar words are em- 
ployed in the minute book of the clerk, and then, after the 
attention of the court had been especially called to the 
matter of the nune pro tune entry, we find the error re- 
peated ; we cannot, therefore, reject those words in relation 
to the correction of the deed assurplusage. For the errors 
mentioned, the judgment will be reversed and the cause 
remanded. All concur. 
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Livrnaston County v. Morris, Appellant. 


1. Ejectment: cerTAINTY IN DESCRIPTION OF LAND. A petition in 
ejectment should describe the land sued for in such terms that, in 
the event of plaintiff’s recovery, an ofticer, charged with the execu- 
tion of a writ of possession describing it in the same terms, will 
know from the writ what land it is his duty to put the plaintiff in 
possession of. 

2. : : PRACTICE: EviDeNce. If the deed under which 
plaintiff i in ejectment claims title is defective in description, his pe- 
tition should give an adequate description, and then upon the trial 
it may be competent for him to supply the defect by parol evidence. 





Appeal from Livingston Circuit Court.—Llon. E. J. Broappus, 
Judge. 


REVERSED. 
Pollard & Chapman for appellant. 
Davis & Wait for respondent. 


Norton, J.—This is a suit in ejectment for the recov- 
ery of the possession of land in Livingston county; the 
1. exectwENT: cer- petition being in the usual form. The an- 
tainty of descrip- 
tion of land. swer is a general denial. Plaintiff obtained 
judgment, from which the defendant appealed. On the 
trial defendant objected to the introduction of any evi- 
dence, because the petition did not state a cause of action, 
in this, that the land sued for was so vaguely described 
that it could not be identified. This objection was over- 
ruled, and the action of the trial court in that respect is 
assigned as the principal ground of error. The petition 
described the land sued for as follows: ‘ All that part of 
the east half of the northwest quarter of the southwest quar- 
ter of section 20, township 57, range 24, containing sixteen 
acres more or less. 

We think it is clear that in an ejectment suit the land 
sued for must be so described that, in the event of a recov- 
ery, an officer charged with the execution of a writ of 
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possession would know, and be informed by it what land 
it was his duty to put the plaintiff in possession of. Asa 
judgment in plaintitt’s favor would have to describe the 
land as it is described in the petition, and as the descrip- 
tion in an execution issued thereon would follow that con- 
tained in the judgment, the officer charged with the duty 
of executing it could not know from such a description 
even with the aid of the most skillful surveyor, what land’ 
to take from the possession of the defendant and deliver 
the possession of to plaintiff. The description of the 
premises set out in the petition is so vague, uncertain and 
indefinite as to render its identification by an officer im- 
possible, and for this reason the objection of defendant to 
the introduction of any evidence under the petition ought 
to have been sustained. 
It appears from the evidence which the court received 
that plaintiff’s title to the land is based upon a sheriff’s 
2. : deed conveying the land by the same de- 
practice: evi- er P ° o,e : 
dence scription contained inthe petition, and thut it 
had been sold by him in pursuance of a power contained 
in a mortgage given to Livingston county to secure 
school money borrowed by one Matson, the owner of the 
land. Matson was introduced as a witness, for the purpose 
of identifying the land and showing that the description in 
the deed applied to sixteea acres of the twenty acres which 
was meadow land, and upon which he had lived twenty-five 
years, and that the other four acres of the said twenty 
acres had been laid off into town lots. Had the petition 
in this case described the land as sixteen acres off the east, 
west, north or south side or end of the east half of north- 
west quarter of the southwest quarter, section 20, town- 
ship 57, range 24, as the fact might be, or any other de- 
scription which identified it or rendered it capable of iden- 
tification, then upon the introduction of the sheriff’s deed, 
according to the ruling of this court in the cases of Web- 
ster v. Blount, 39 Mo. 500, and McPike v. Allman, 53 Mo. 
551, it might have been competent for plaintiff, for the 
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purpose of identifving the premises, to have shown by 
parol that the land was well known in the community by 
the description given, and that it was known as the Matson 
land. 

We have been cited by plaintiff’s counsel to the case 
of McPike v. Allman, supra, where all the cases germane to 
the question here involved, beginning with the case of 
Hart v. Rector, 7 Mo. 531, are commented upon, as an 
authority sustaining the action of the trial court. It will, 
however, be found, upon an examination of that case, that 
the petition described the premises sued for so as to iden- 
tify the land. The petition described the land as “eighty 
acres off of the south end of the west half of section 31, 
township 53, range 5.” The description contained in the 
sherift’s deed offered in support of the title was “eighty 
acres part of west half of section 31, township 53, range 5.” 
The court allowed parol evidence to be introduced to ex- 
plain the vague description contained in the deed, and to 
show that it applied to the land sued for. So, if, in the 
ease before us, as in that case, the petition had contained 
such a description of the land as identified it, evidence 
would have been receivable to have explained the vague- 
ness of the description in the sherift’s deed to plaintiff. 
Judgment reversed and cause remanded, with the concur- 
rence of the other judges. 


Estes, Plaintiff in Error, v. Lona. 


1. Execution Returnable at wrong Day, not Void. An execu- 
tion issued out of a court of record and by mistake of the clerk 
made returnable before the time fixed by law, is not for that reason 
void, but continues in force until the time when by law it is return- 
able, and a levy may be made at any day before that time. 

2. Ejectment: evipence: practice. A defendant in ejectment will 
not be precluded from availing himself of evidence offered by the 

plaintiff tending to show title in the defendant, by reason of the 
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fact that his answer sets up another and different title. Much more 
ff the answer is a general denial, may he avail himself of such evi- 
dence. 


3. Possession, how Changed from Friendly to Adverse. If 
one buys land with borrowed money, taking the title in the name 
of the lender, and goes into possession under an agreement with 
the lender that the title is to be conveyed to him whenever he re- 
pays the loan, his possession will not become adverse as against 
the lender until he has made an open and explicit disavowal of the 
lender’s title and assertion of title in himself, and such disavowal 
and assertion have been brought home to the lender. 


Error to DeKalb Circuit Court.—Hon. Joseru P. Gruss, 


Judge. 
AFFIRMED. 


S. G. Loring for plaintiff in error. 
Shanklin, Low & Me Dougal for defendant in error. 


Henry, J.—Plaintiff sued in ejectment for the follow- 
ing tracts ot land: Southeast quarter of southeast quarter 
of section 4, township 59, range 30; west half of northeast 
quarter of section 9, township 59, range 30; and east half 
of northwest quarter of southeast quarter of southeast 
quarter of section 9, township 59, range 30. Fountain 
Hargis and the executors of William Hargis, defendant’s 
grantors, were formal parties. Theseveral answers denied 
the allegations of the petition and pleaded title in defendant 
Long and the statute of limitations. The entire southeast 
quarter of section 4 was patented to plaintiff in 1858. The 
west half of the northeast quarter of section 9 was patented 
to Alexander Fudge in 1848. The southeast quarter of 
the southeast quarter of section 9 was conveyed by the 
administrator of one Mathers, in 1851, to one Price, who 
conveyed it to plaintiff in 1854. At the March term, 1862, 
of the De Kalb circuit court, Alexander Fudge obtained a 
judgment against Estes, the plaintiff, for $990.35. On the 
10th day of June, 1862, a general execution was issued by 
the clerk of said court on said judgment, returnable on the 
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Ist day of September, 1862, and delivered to Joseph Brans- 
com, then sheriff of said county, who, on the 7th day of 
February, 1863, levied it upon all the land in controversy, 
except the west half of northeast quarter of section 9, and 
also upon the east half of northwest quarter of section 9, 
not in controversy in this suit, and to which it does not 
appear that any of the parties had a title. On asale unaer 
that execution, Alexander Fudge became the purchaser 
of the southeast quarter of the southeast quarter of section 
9,and Fountain Hargis of the southeast quarter of sec- 
tion 4. 

It will then be seen that all of the lands patented to 
plaintiff and conveyed to him by Price were levied upon 
L. execution xe. 20d sold under the execution, and the only 
Wend Day wor question with respect to that branch of the 
aan case is whether the sherift’s levy of the exe- 
cution, made after the day named therein for its return, 
and the subsequent sale, are valid. Branscom’s term of 
office expired before conveyances of the land under the 
execution sale were made to Fudge and Hargis, and in 
1874, under the statute, (section 62, page 613, Wagner’s 
Statutes,) an order was duly made by the circuit court of 
De Kalb county, requiring the sheriff of said county to 
execute deeds to Hargis and Fudge for the lands purchased 
by them respectively at said sale. These deeds, when exe- 
cuted, related back to, and carried the title from, the date 
of the purchase, as against the defendant in the execution, 
plaintiff here. A formal entry of the judgment in favor of 
Fudge against Estes was not made in 1862, but there was 
enough of record to authorize the nune pro tune entry of 
the judgment at the April term, 1874. Groner v. Smith, 
49 Mo. 323. 

There is, therefore, nothing left to be considered on 
this branch of the case but the validity of the levy of the 
execution after the day therein named for its return. By 
an act approved March 7th, 1861, in force when this exe- 
cution was issued, it was provided that “all executions 
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issued upon any judgment rendered by any court of record 
shall be returnable to the second term of said court after 
the date of said execution.” (Session Acts 1860, page 28.) 
The first regular term of the De Kalb circuit court after 
the execution was issued began on the first Monday in 
September, 1862, and it should have been made returnable 
to the next regular term of said court, March, 1863. This 
error of the clerk, however, did not invalidate the writ or 
make it returnable in law before the March term of the 
De Kalb cireuit court, 1863. It was still in force until the 
March term, 1863, notwithstanding the clause requiring it 
to be returned on the 1st day of September, 1862. A/il- 
burn v. The State, 11 Mo. 188. In Stevens r. Chouteau, 11 
Mo. 383, the court distinguished between executions issu- 
ing from courts of limited and inferior jurisdiction and 
those emanating from courts of record of general jurisdic- 
tion. In that case, an execution was issued by a justice of 
the peace, returnable in sixty days, instead of ninety, as 
provided by law, and it was held void, the court, Napron, 
J., remarking: “There can be no doubt that a writ issu- 
ing from the circuit court, returnable out of term, is only 
erroneous, and not void.” 

With respect to the other tract in dispute, the west 
half of the northeast quarter of section 9, the plaintiff in- 
2. myecruenr: evi. troduced in evidence a deed executed by 
dence: practice. Joseph Branscom, then sheriff of DeKalb 
county, dated the 9th day of September, 1864, reciting the 
judgment in favor of Fudge v. Estes, that an execution 
issued thereon on the 10th day of January, 1862, directed 
to the said sheriff and delivered to him on the 2nd day of 
February, 1863, and that by virtue thereof he levied upon 
said tract of land as the property of said Estes, and recit- 
ing an advertisement and sale thereof in accordance with 
the law, and the purchase thereof by said Fudge, and con- 
veying the same tohim. By § 56, p. 748, Revised Statutes, 
1855, the above recitals in a sheriff’s deed, are evidence of 
the facts thus recited. 
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The plaintiff contends that because the defendant 
pleaded specially a title derived from a sale under the prior 
execution and made no mention of this deed, he cannot 
avail himself of it, although introduced in evidence by 
the plaintiff. There are two answers to this position, either 
of which is conclusive. The plaintiff sues and alleges, 
and the burden is upon him to prove, title. If he fails to 
prove title in himself, he cannot recover, and, of course, if 
he prove title either in the defendant or another, he de- 
feats his own action. The defendant’s answer was: First, 
a general denial of plaintift’s title; Second, a plea of the 
statute of limitations, and Third, a plea of title by pur- 
chase under the first execution; and, under the general 
denial, he could have introduced as evidence the deed in 
question to show that plaintiff’s title had been conveyed 
to Fudge, through whom defendant claimed. 

It also appears from the evidence that this tract of 
land was entered in 1858 by Estes, with money borrowed 
3. rossesstox. now VY him of Fudge, and by an agreement be- 
FEIENpEY vo ow tween them, it was to be, and was, patented 
— to Fudge by the government, and he was to 
convey it to Estes on payment by the latter of the money 
advanced by Fudge. The plaintiff under this agreement 
went into possession of the land, made improvements upon 
it, and continued in possession for sufficient length of time 
to acquire a title by limitation in case of an adverse pos- 
session, but that possession was taken under a bond for 
title to be made to him on payment of the purchase money 
to Fudge, which has never been paid. “ In all cases where 
a party is in possession of land in privity with the rightful 
owner, nothing short of an open and explicit disavowal 
and disclaimer of a holding under that title, and assertion 
of title in himself brought home to the owner will satisfy 
the law.” Tyler on Ejectment, p. 876; Budd v. Collins, 69 
Mo. 129; Fulkerson v. Brownlee, 69 Mo. 371. The instrue- 
tions given by the court for plaintiff, (none were asked by 


30-71 














© 


610 SUPREME COURT OF MISSOURI, 


Hagar v. Hagar. 


defendant,) are in harmony with these views, and the judg- 
ment is affirmed. All concur. 


Hagar, Plaintiff in Error, v. Wagar. 


1. Contract, Written, Verbal. In the absence of fraud a written 
contract supersedes a prior verbal agreement concerning the same 
matter. . 


2. Executory Promise by Parent to Child for Conveyance: 
SPECIFIC PERFORMANCE. While a mere promise made by a parent 
to a child to give him an estate, supported by no other considera- 
tion than love, will not be enforced if the parent dies without hav- 
ing conveyed, a promise in writing declared in the instrument to be 
founded upon a valuable consideration and conditioned that the 
child shall enter and improve the land, followed by actual entry 
and improvement, will be binding; and specific performance will 
be enforced.. 


Error to Perry Circuit Court—Hon. Joun B. Rosinson, 
Judge. 


REVERSED. 
J. C. Killian for plaintiff in error. 


Johnson, Horner § Hilmes for defendant in error. 


Norton, J.—This is a proceeding instituted under sec- 
tion 38 of Wagner’s Statutes, page 99, in the probate court 
of Perry county, for the specific execution of the following 
contract: Know all men by these presents that I, John 
F. Hagar, of the county of Perry and State of Missouri, 
am held and firmly bound to James R. Hagar, in the sum 
of $150, to be paid to the said James R. Hagar, his execu- 
tors, &c., to the payment of which I bind myself, heirs, 
executors, &c., by these presents, sealed with my seal, and 
dated this 3rd day of February, 1874. The condition of 
this obligation is that, if the said John F. Hagar, upon 
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payment of $150, and interest thereon, as agreed and prom- 
ised by said James R. Hagar, agreeably to his note dated 
February 3rd, 1874, and made payable as follows, to wit: 


$150. PerRRYVILLE, Mo., Feb. 3, 1874. 
One day after date, I promise to pay John F. Hagar 
the sum of $150 for value received, with interest at the 
rate of eight per cent. (Signed) James R. Hagar—shall 
convey to said James R. Hagar, his executors or assigns, 
forever, the following described real estate in the county 
of Perry, State of Missouri, viz.: Forty acres off the north 
end of 81 84-100, part of west half of northwest fractional 
quarter of section 31; also the north half of southeast 
quarter of northwest quarter of section 31, all being in 
township 35, range 11, containing sixty acres, ° * 
by a good and sufficient deed, * . and in the 
meantime shall permit said James R. Hagar to occupy and 
improve said premises for his own use, then this obligation 
shall be void; otherwise, it shall remain in full force. 
(Signed) Joun F. Hagar. [Seal.] 


This bond was duly acknowledged before the probate 
judge of Perry county. 

It is alleged in the petition that said John F. Hagar 
died without having executed a conveyance to plaintiff for 
said land, and without giving power, by will or otherwise, 
to any other person to execute the same; that the defend- 
ant is the executrix of the estate of said John F. Hagar, 
and that plaintiff offers to pay into court the amount due 
on said contract, and asks that the contract be specifically 
executed and the executrix be required to execute a deed 
to him for said land. 

In the probate court, plaintift had judgment according 
to the prayer of his petition, from which defendant ap- 
pealed to the circuit court, where, upon a trial, a judgment 
was entered directing the specific performance as to twenty 
acres only of the sixty acres mentioned in said bond. 
From this judgment plaintiff has appealed, and alleges as 
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a ground of error that the trial court erred in decreeing 
that specific performance should be of only a part, and not 
the whole, of the land agreed to be conveyed. 

Plaintiff being introduced as a witness, testified that 
the deceased, John F. Hagar, was his father; that he had 
deposited money in court sufficient to pay his note and 
interest; that he was put in possession of the land by his 
father when the bond was made, and has been in possession 
of it ever since; that he made improvements thereon by 
building houses and fences, clearing land and planting 
orchards. On his cross-examination, he said that some 
time before making the bond his father told him that, if 
he would go on the forty acre tract described in the bond 
and improve it, he would give it to him, and that he went 
on and improved it; that afterward he wanted to buy the 
additional twenty acres, and his father agreed to let him 
have it for $150, to which he assented; that the considera- 
tion mentioned in the bond was for the twenty acres; that 
he gave his note for the amount, and his father gave him 
the bond for a deed to the land he had said he would give 
him, and the twenty acres also; that the whole of the land, 
including that given, as well as that bought, was put in 
the bond. 

So much of the evidence of this witness as relates to 
conversations occurring between plaintiff and decedent 
1. contract, warr. COnCerning the forty acre tract antecedent to 
— the written contract is entitled to but little, 
if any, consideration, inasmuch as all such antecedent 
agreements were merged in said contract. It is this writ- 
ing which fixes the rights of plaintiff and determines the 
obligation of decedent, and, according to its terms, plaintiff 
was entitled, on payment of $150 and interest, as provided 
in the note, to a conveyance of the land in the bond de- 
scribed, and upon such payment being made, decedent was 
obligated to convey. Gooch v. Conner, 8 Mo. 391; Helm- 
richs v. Gehrke, 56 Mo. 79. 

So much of the evidence as showed that defendant 
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went into possession under the contract and made improve- 
e aensetens Se by building houses and fences, clear- 
Promise BY Paks ing Jand and planting orchards, which it wag 
FOR CONVEYANCE. oxnressly agreed in the writing that he might 
do, was properly received for the purpose of showing that 
a refusal on the part of the court to decree specific perform- 
ance of the contract would be inequitable and operate as a 
fraud upon him, by leaving the estate of decedent the 
owner of improvements which had been made on the faith 
of the contract, and for which plaintiff could not be ade- 
quately compensated in an action at law. While a mere 
promise made by a parent to a child to give him an estate, 
supported by no other consideration than natural love, will 
not be enforced, if he dies without having executed, a 
promise in writing to convey land upon a valuable consid- 
eration expressed therein, and on the condition that the 
child shall enter and improve it, if he does enter and im- 
prove it, stands on a different footing. There being no 
evidence to establish that the bond sued upon was procured 
either by deceit, fraud or undue influence, we think under 
the evidence that the court erred in rendering a decree for 
part only, and not the whole, of the land described. The 
evidence would have authorized a decree directing the ex- 
ecutor to convey to plaintiff the entire sixty acres agreed 
to be conveyed. The judgment will be reversed and cause 
remanded, with directions for the circuit court to enter a 
decree in conformity with this opinion. All coneur. 





Tue State v. Tompkins, Appellant. 


1. Forgery: rroor OF HANDWRITING BY ComPARISON. Upon a triai 
for forgery an indorsement shown to be in the hand-writing of the 
defendant and otherwise competent as evidence in the case may be 
used by the State’s witness as a standard of comparison by which 
to determine the authorship of the alleged forged instrument. 





S. : EVIDENCE. To sustain an indictment under section 1379 of 
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the Revised.Statutes for forging a recorder’s certificate of record 
upon a deed of trust, the deed must be produced in evidence in 
order to show that it is such an instrument as by law may be re 
corded. Sothe notes secured by the deed and negotiated on the 
faith of the deed and the alleged forged certificate are properly in- 
troduced for the purpose of showing;that the forgery was committed 
with intent to defraud. 

3. , OF RECORDER’S CERTIFICATE. A certificate of record falsely 
purporting to be made by the recorder, is none the less a forgery 
within the meaning of section 1379, Revised Statutes, because it 
fails to name the year in which the deed was deposited for record, 
as required by section 3817. 

4. Practice, Criminal: sury. In criminal cases the trial court may 
in its discretion permit the jury to take with them to their room the 
instructions and documentary evidence offered at the trial. 

5. Expert Witnesses. One who does not profess to be an expert in 
hand-writing, and whose avocation in life has not been such as to 
qualify him to judge of hand-writings, should not be permitted to 
testify as an expert. 





Error to Jackson Criminal Court.—Hon. Henry P. Wuite, 
Judge. 


REVERSED. 


Wash. Adams and Geo. H. English for appellant. 
J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The defendant was indicted for forg- 
ery in the first degree, for forging a certificate of a re- 
corder on a deed of trust, and on trial had was found 
guilty, and his punishment assessed at ten years imprison- 
ment in the penitentiary. The section under which the 
indictment was found provides that, “every person who 
shall forge or counterfeit * * any certificate or 
indorsement of the filing or recording of any such will, 
deed or other instrument, which, by law, may be recorded, 
or purporting to have been made by an officer authorized 
to make such certificate or indorsement, with intent to de- 
fraud, shall be adjudged guilty of forgery in the first de- 


gree.” Rey. Stat., 1879, $1379, p. 242. 
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The testimony shows that defendant introduced Bu- 
chanan, the grantor in the deed of trust, to Winningham, 
the notary public, who, thereupon drew the notes and deed 
of trust, took the acknowledgment, and returned deed 
and notes to defendaut, who next appeared before Crad- 
dock in a drunken condition, desiring to have the notes 
negotiated ; subsequently, when defendant became sober, 
Craddock effected a negotiation of the notes and deed of 
trust with Hale for a stock of goods, and a tract of land 
in Nemaha county, Kansas; that at the time the negotia- 
tion was consummated, the certificate of record was then 
on the deed of trust, as it was at the trial, complete, with 
the name of J. L. Pace signed to it; that before defendant 
transferred the notes and deed of trust to Hale, the latter 
saw him write his name across the notes. J. L. Pace, the 
recorder of Bates county, testified that the certificate of 
registry on the back of the deed of trust, as well as his 
name to that certificate, were forgeries, and that the deed 
of trust was not recorded in Bates county. The opinion 
of Winants, who certainly owing to his position and its 
duties, was necessarily an expert, was that the name of 
defendant indorsed on the notes, and the written part of 
the certificate including the name of Pace, were written 
by the same hand. Though not so positive as Winants, 
Anderson, who occupied a similar position, was of like 
opinion as Winants. After the introduction of the fore- 
going testimony, the deed of trust and notes were of- 
fered in evidence. 

The instruction in the nature of a demurrer to the 
evidence, was, but for the consideration hereafter men- 
tioned, properly denied, and this is apparent for the fol- 
lowing reasons: The forgery of the certificate of registry 
was established, so also that defendant indorsed his name 
on the notes, so also, that the same hand which made that 
indorsement committed the forgery of the certificate of 
registry. 

Defendant, having with his own hand indorsed his 
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name on the notes, and transferred them and the deed of 
1, FoRORRY: ‘proof trust to Hale for value, was estopped to deny 
comparison. the genuineness of his signature. These in- 
dorsements on the notes, therefore, constituted a legitimate 
standard of comparison, and the experts could appropri- 
ately use them in the endeavor to reach the result which 
they announced. This point was so ruled in State vr. Scott, 
45 Mo. 302, and State v. Clinton, 67 Mo. 380, and the law 
is also thus laid down in Greenleaf Ev., vol. 1, § 580. 

Under the section of the statute on which the indict- 
ment was founded, it was necessary to show that the cer- 
2. :evidence. tificate of record charged to have been forged, 
was upon such a deed or instrument, as “by law may be 
recorded.” Of necessity then, this compelled the intro- 
duction of the deed of trust, with the certificate of hav- 
ing been recorded indorsed thereon. And the notes were 
properly introduced in order to compare them with the 
certificate of record on the deed of trust, and also in order 
to show that the forgery was committed “with intent to 
defraud,’ and as corroborative of Hale’s testimony. 

And it was immaterial whether the certificate of record 
was void, or not. Section 13, page 1140, 2 Wagner’s Stat- 
‘ ofrecora- Utes, indeed, requires that the recorder certify 

er’scertificate. on the deed “the day and the time of the 
day, month aud year when he received it,” and the book 
and page in which the deed is recorded. In the present 
instance the year when the deed was deposited for record 
is not stated in the certificate. Notwithstanding this de- 
fect, the certificate was still the subject of forgery. It is 
sufficient to bring the false certificate within the purview 
of the statute, that such certificate is made “ with intent 
to defraud,” and “ purports” to have been made by an offi- 
cer authorized to make such indorsements. So that the 
case of the State v. Eades, 68 Mo. 150, although the indict- 
ment in that case is drawn under section 16, 1 Wagner’s 
Statutes, page 470, is applicable in principle to the case 
here, though the indictment in the case at bar is bottomed 
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upon what was section 1, page 467, 1 Wagner’s Statutes, 
and is now section 1379, Revised Statutes 1879, page 242 
as before stated. It must be confessed that forgeries would 
be greatly facilitated, and forgers greatly encouraged, if one 
might, with impunity, forge all of a certificate of record, 
except a single word or figure. The evident policy and 
meaning of the statute is to discourage any attempts in the 
direction of forgery. 

The instructions given on the part of the State, as well 
as on the part of the defendant, presented the law very 
4. practice, crim. fairly to the jury, and there was no error in 
oa permitting the jury to take the instructions 
with them to the jury room, since this was a matter within 
the discretion of the court, and it is the constant practice, 
in, many of the circuits of this State, for this to be done, 
and there has been no ruling of this court that we are 
aware of to the contrary. Nor do we see that any error 
was committed in permitting the jury to take with them 
the documentary evidence in the cause. The law consti- 
tutes them “the triers of the facts;” for those facts, so far 
as testified by witnesses, they will obviously have to de- 
pend upon memory. But why should the jurors be de- 
prived, when they retire to make up their verdict, of the 
very papers and documents upon which their verdict must 
to a great extent depend? We are unable to discover any 
substantial reason. Hanger v. Imboden, 12 Mo. 85. 

Notwithstanding the foregoing conclusion, the judg- 
ment should be reversed, because Ramsey, who himself 
5. expert wir. testified that he did not profess to be nor to 
a consider himself an expert, and whose avo- 
cation in life did not qualify him in that regard, was per- 
mitted against objections of defendant to give his opinion 
on the subject of the certificate, and to compare the hand- 
writing of that with the signatures of defendant on the 
notes. The case of Wagner v. Jacoby, 26 Mo. 530, is di- 
rectly in point. 

There is another point, which, though not made either 
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here or in the lower court, should not be overlooked when 
the cause goes back for retrial. No venue was proven. 
State v. Meyer, 64 Mo. 190. Judgment reversed and cause 
remanded. All concur. 





First NationaL Bank or Cartuace v. Martow, Appellant. 


1. Obligation for Payment of Money and Attorney’s Fee for 
Collection, not a Promissory Note. An obligation for the pay- 
ment of money, otherwise in the usual form of a negotiable note, 
contained a stipulation that in case it was not paid when due, the 
makers should pay an attorney’s fee of 10 per cent for collection, 
and authorizing judgment to be entered for the fee along with the 
debt. Held, that it was no promissory note. (Following First Na- 
tional Bank v. Gay, 63 Mo. 33; Samstag v. Conley, 64 Mo. 476.) 


2. Practice. A judgment by default rendered before the expiration 
of the time allowed by law for pleading, is irregular, and should be 
set aside on motion of the party aggrieved. 


Appeal from Jasper Circuit Court——Hon. JosepH CRAVENS, 
Judge. 


REVERSED. 
W. H. Phelps for appellant. 
E. J. Montague tor respondent. 


Hoven, J.—Suit was brought to the September term, 
1876, of the Jasper circuit court, against the defendants, 
upon the following instrument of writing: 


CarTHAGE, Mo., Nov. 22, 1875. 

Six months after date we, or either of us, as principal, 
promise to pay to the order of J. W. Jacobs, at the First 
National Bank of Carthage, Carthage, Mo., $800, for value 
received, with interest at the rate of ten per cent per annum, 
and we hereby waive notice of any extension of the time 
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of payment which may be made to either of the makers 
hereof; and, in case this note is not paid when due, we 
agree to pay an attorney’s fee of ten per cent for collecting 
the same, and that judgment may be rendered therefor in 
the court at the time judgment is rendered upon this note. 
DanteL O. Lowery. 

R. T. Martow. 

Gro. W. WALLACE. 

S. G. Wuritrock. 

Joun HeEnpRIcK. 


The substance of this obligation was set forth in the 
petition. On the third day of the return term, final judg- 
ment was rendered against the defendants for the full 
amount of the principal sum and interest, and for the fur- 
ther sum of $80 as an attorney’s fee. At the March term, 
1877, the defendants Whitlock and Wallace filed a motion 
to set aside the judgment for irregularity, on the ground 
that said judgment was rendered before the time had ex- 
pired in which the defendants were by law required to 
plead. This motion was overruled and the defendants 
Whitlock and Wallace have appealed. The statute pro- 
vides that, when the suit is founded upon any bond, bill of 
exchange or promissory note for the direct payment of 
money or property, the defendant shall demur to or answer 
the petition on or before the second day of the term. In 
all other cases, in counties having 40,000 inhabitants, or 
less than that number, the defendant is required to demur 
or answer on or before the sixth day of the term at which 
he is bound to appear. The instrument sued on is neither 
a bond, bill of exchange nor promissory note. First Nat. 
Bank v. Gay, 63 Mo. 33; Samstag v. Conley, 64 Mo. 476. 
This being so, the defendants were entitled to six days in 
which to plead, and the judgment having been rendered 
against them before the expiration of that time, it is irreg- 
ular and should have been set aside, as prayed in the mo- 
tion. Smith v. Best, 42 Mo. 185; Pomeroy v. Betts, 31 Mo. 
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419; Covenant Mut. Life Ins. Co. v. Clover, 36 Mo, 392. 
The judgment will be reversed and the cause remanded, 
with directipns to the circuit court to give the defendants 
leave to plead. The other judges concur. 


Tue State ex rel. Ntcnots v. Apams ef al., Appellants. 


1. Action by Legatee against Executor. If an executor has in 
his hands funds applicable to the payment of a legacy and sutli- 
cient for the purpose, the legatee has no concern with the collection 
of debts due the estate, and cannot maintain an action against the 
executor for failure to collect. 

Estoppel: witt. A legatee is not estopped from claiming under a 
will by reason of having contested the will. 


to 


3. Will; staruTe OF LIMITATIONS: INTEREST. In case of a contest 
over a will begun before the lapse of a year after its probate, the 
statute of limitations will not commence to run against a legatee 
until the contest is determined; neither will interest commence to 
run in his favor until then. 


Appeal from Greene Circuit Court—Hox. W. F. GeiceEr, 
Judge. 


REVERSED. 
Belch & Silver for appellants. 
R. F. Buller for respondent. 


Hoven, J.—This suit was instituted in October, 1874, 
on the bond of the executrix of the will of John Adams, 
deceased, to the use of Nancy Nichols, a legatee under said 
will. The tirst breach assigned was the failure and refusal 
of the executrix to pay to said Nancy Nichols the legacy 
left her by the will, all the debts of the estate having been 
fully paid, and there being ample funds in the hands of the 
executrix for the purpose. The second breach assigned 
was the failure of the executrix to collect the debts due 

he estate. The third breach assigned was the failure of 
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the executrix to make a true and faithful inventory of the 
property of the estate,and to make the annual settlements 
provided by law. The fourth breach assigned was the 
failure of the executrix to collect from the administrator 
pendente lite the money and property in his hands, and that 
which had been loaned out by him for the estate, pending 
the suit contesting the validity of the will. The fifth 
breach assigned was that the executrix had squandered the 
assets of the estate. The defendants denied generally the 
allegations of the petition, and for a further defense set up 
that Nancy Nichols had instituted a suit to contest the 
validity of the will, and that she was thereby estopped to 
claim anything under it. They also pleaded the statute of 
limitations. 

It was agreed at the trial that the sum of $500 was 
bequeathed to the plaintiff, Naney Nichols; that, on the 
31st day of August, 1870, the proceeding instituted by said 
Nancy and others to contest the validity of the will of John 
Adams was dismissed, and that the defendant, Jane Adams, 
is in charge of John Adams’ estate as executrix, under the 
bond sued on; that, before the institution of this suit, all 
the debts of the estate were fully paid, and that there were 
at the institution of the suit assets in the hands of the ex- 
ecutrix suflicient to pay the legacy sued for and not needed 
to pay debts or expenses of administration, and that, in 
1870, demand was made on the defendant by the plaintiff 
for the payment of said legacy, and the same was not paid. 

The will does not appear in the record, but it seems 
to be conceded by the defendants that the funds in the 
1. action wx uo. hands of the executrix were properly appli- 
ECUTOR. cable to the payment of the entire amount 
of the legacy sued for. Such being the fact, the finding 
should have been on the first, and not on the fourth, breach 
assigned, as Nancy Nichols was not interested in the col- 
lection of the assets of the estate beyond an amount sufhi- 
cient to pay the debts and her legacy, and could not, there- 
fore, be damaged by the default of the executrix com- 
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plained of in the fourth assignment, it being admitted that 
there were funds sufficient to pay her legacy. 

The plaintiff is not estopped to claim under the will 
because she instituted a proceeding to contest the validity 
2. estorreL: will. Of the will. This is not one of the cases of 
estoppel in regard to wills, mentioned in the books. 

Nor is the action barred by the statute of limitations. 
In the same year in which the will of the testator was 
8. Witt: statute of proved i in the probate court, the plaintiff and 
terest. others instituted a proceeding in the circuit 
court, under the statute, to contest the validity of the will. 
This proceeding was pending until the year 1870, when it 
was dismissed, and in the same year demand was made on 
the executrix for the payment of the legacy, which was 
refused. 

While the suit contesting the will was undetermined, 
the executrix could not carry into effect the provisions of 
the will, and could not, therefore, be in default to the lega- 
tees. Interest should have been allowed only from the 
time the suit to contest the will was dismissed, and not 
from the date of the first annual settlement. The judg- 
ment was for the right party, though founded on the wrong 
breach ; but, in consequence of the allowance of excessive 
interest, the judgment will be reversed and judgment en- 
tered here for the sum of $795. The other judges concur. 


StorrR v. WAKEFIELD ¢f al., Appellants. 


Obligation to pay Money and Attorney’s Fees: practice. Since 
an obligation for the payment of money, containing a stipulation 
for payment of attorney’s fees besides, is not a promissory note, 
(See First National Bank v. Marlow, ante, p. 618,) a suit on such an 
instrument is not, under the statute, triable at the return term. 




















APRIL TERM, 1880. 623 


In the Matter of the Final Settlement of Wood. 


Appeal from Jasper Circuit Court.—Hon. JosepH CRAVENS, 


Judge. 


REVERSED. 


Harding § Buller for appellants. 
Belch § Silver for respondent. 


Hoven, J.—This case falls within the rule laid down 


in the First National Bank v. Marlow, et al., ante, p. 618, 
the instrument here sued on being similar to the one sued 
on in that ease. <As this suit is not founded on a bond, 
bill of exchange or promisory note, it should not have 
been tried at the return term against the objections of 
of the defendant. The judgment will be reversed and the 
cause remanded. The other judges concur. 


In THE MATTER OF THE FINAL SETTLEMENT OF Woop. 


Guardian and Ward: AFFrIRMANCE OF GUARDIAN’S ACTS BY AC- 
QUIESCENCE OF WARD AFTER MAJORITY. A minor having entered into 
an arrangement with the other members of his family for the pur- 
chase of the homestead of their deceased father, which was about 
to be sold under a decree in partition, for the purpose of carrying 
out the arrangement and at the request of the minor, his curator 
bought and paid a fair price fora part of the land, and took a con- 
veyance to the minor, who went into possession, cultivated, im- 
proved, cut timber from the land, leased a part of it, offered it for 
sale, claimed it as his own, and exercised continuous acts of owner- 
ship over it for a period of five years and up to the time of his cu- 
rator’s final settlement, two years after his majority. The curator 
was no party to the family arrangement,neither advised nor suggested 
it, and derived no advantage whatever from the purchase. Held, 
that upon the final settlement the curator was entitled to credit for 
the amount so paid out. It was too late for the ward to repudiate 
the transaction. 


Double Fiduciary Capacity : FINAL SETTLEMENT, WHEN NOT CON- 





es. 3 


i 
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cLusive. The curator of the estate of a minor had also been ad- 
ministrator of the minor’s deceased father, and as such had made 
final settlement. He subsequently presented his accounts as cura- 
tor for final settlement. Upon objections made by the ward; Held, 
that if he had failed to account in his capacity as administrator for 
any money received from the father’s estate to which the ward was 
entitled as distributee, he might be charged with it as curator. To 
that extent, the final settlement as administrator was not conclusive 
as between them. 


Appeal from Henry Circuit Court—Hoy. F. P. Wrieut, 
Judge. 


REVERSED. 
Owens & Wood for the ward, appellant. 
Edmund Burke and Draffen & Williams for the curator. 


Henry, J.—At the June term, 1875, of the Moniteau 
probate court, John Wood filed an account for a final set- 
tlement of the estate of his ward, John E. Wood, and 
among others asked credit for the following items: 

To amount paid Buckhart, sheriff, for land for ward, 
$3,186. Interest on same from September 8th, 1871, to 
January 8th, 1875, at ten per cent, $1,372.39. 

The ward filed objections to the allowance of these 
items, but the court allowed them, and on the settlement 
there was a balance against the ward of $307.29, for which 
the curator had a judgment. The ward appealed to the 
circuit court of Moniteau county, and the cause was trans- 
ferred to the circuit court of Henry county on an applica- 
tion for a change of venue, and in that court a balance of 
$135.43, was found due the ward, for which a judgment 
was rendered, and he has appealed from that judgment. 
Other items of the account were contested, but the only 
points urged and relied upon for a reversal by the appel- 
lant are, the allowance by the court of $3,186 and interest 
thereon, $1,372.39, paid by the curator for a tract of land 
purchased by him for the ward, and the refusal of the 
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court to permit him to prove that the curator had received 
$1,078.33 as administrator of the estate of the ward’s father, 
and properly chargeable against him on his final settlement 
of that estate. This evidence the court excluded on the 
ground that the final settlement of the administrator was 
conclusive against the ward, in this proceeding. 

The purchase of the land was made by the curator 
for the ward, at his request. It was a part of the home- 
1. GUARDIAN AND gtoad of the ward’s father, and it was in pur- 


WARD: affirmance 


of guardian’sacts . " , - = tlw ar ‘ 
tre acauicscenes Suance of a family arrangement that the land 


aie er ™ was purchased by Jno. E. Wood. It was 
not advised, or suggested by the curator, nor was he a 
party to the arrangement. The sheriff, who sold the land 
under a decree in partition, was not willing to take the 
ward’s note for the purchase money, but required the cu- 
rator to make the note. The curator purchased it for his 
ward at a fair price, executed his note for the purchase 
money, had a deed executed to the ward, and the latter 
took possession of the land and remained in possession, 
improving, cultivating, cutting wood and ties from it, and 
leasing part of it, from the date of the purchase in 1870 
until 1875, including two years after he attained his ma- 
jority, December 31st, 1873. In the winter of 1874, or 
spring of 1875, he built a house upon the land, was culti- 
vating it in 1875, offered to sell it in 1874 to Jacob Jobe, 
and in 1875 to 8. A. Chase, leased a part of the land in 
1874 to P. A. Jobe, and from September, 1870, to 1875, 
was in the continuous possession of the land, exercising 
ucts of ownership and claiming it as his own. He did not 
purchase the land of the curator, nor is there a particle of 
evidence tending to show that the latter made a cent of 
money by the transaction, or in any manner acted in bad 
faith toward the ward; but, for his accommodation and 
the accommodation of the family, purchased the land for 
him, gave his note forthe purchase money and paid it; 
and, on this state of facts, to permit him to repudiate the 


vurchase, and make the curator take the land, would be 
4 7i 
\—, 
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inequitable and without the sanction of any authority cited 
by his counsel. 

This is wholly unlike the cases cited and relied upon 
by him. In those cases the ward had sold, given to or 
purchased property from the curator or guardian. The 
latter had derived some advantage from the transaction, 
and the ward promptly, on arriving at age, had repudiated 
it. Here was no purchase from or sale or gift to the cura- 
tor; but, for the accommodation and at the request of the 
ward, he purchased the property for him; and, for two 
years after his majority, the ward kept possession of the 
property, claiming it as his own, and expressed, nor indi- 
cated, any dissatisfaction with the purchase until after con- 
troversies arose betwixt him and his curator in regard to 
other matters. It was then too late to repudiate and avoid 
his purchase, and the court did not err in so holding. 

We tink, however, that the court did err in excluding 
the evidence offered to show that the curator, John Wood, 
2. pouste ripv- Was also the administrator of his ward’s 


CIARY CAPACITY: . . 
final settlement, father’s estate, and received money belonging 


sive °""" to that estate with which he never charged 
himself, either in the settlement of that estate or as curator 
of Join E. Wood. As to strangers to that estate, the final 
settlement is conclusive, but as curator of John E. Wood, 
John was bound to collect of his father’s estate the ward’s 
share of the money in question. The evidence was offered 
to show not only that it could have been, but that it was, 
collected; that he actually had in his hands, as adminis- 
trator, an amount of money to which his ward, as one of 
the distributees, was entitled. If a stranger had been ad- 
ministrator of that estate, and this curator had known that 
he had money in his hands to which his ward was entitled, 
and permitted a final settlement of that estate to be made, 
without making a proper effort to collect it for his ward, 
would it have been any answer to a suit against him as 
curator for such neglect of duty that there had been a final 
settlement of such estate? The lying by and permitting 
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such final settlement to be made, without collecting the 
money due his ward, is the very ground of complaint. 
The curator having also been such administrator, so far 
from being in a better, is in a worse position, than if an- 
other had been the administrator of that estate; for, in the 
latter case, he would only have had an action to recover 
the money for the ward, whereas in the former, the money 
was in his possession, and he had but to credit his ward 
with the amount to which he was entitled. He has virtu- 
ully received so much money due his ward, and failed to 
account for it, if the facts alleged be true. Judgment re- 
versed and cause remanded. All concur. 


First NatronaL Bank oF Trenton v. Gay et al., Appellants. 


Obligation for payment of Money and Attorney’s Fee for Col- 
lection : TRANSFERRER’S LIABILITY. An obligation for the payment 
of money which contains a stipulation that, if not paid at maturity 
and the same is placed in the hands of an attorney for collection, 
the makers shall pay an additional sum of ten per cent asan attor- 
ney’s fee, is not a promissory note. A transferrer of such an instru- 
ment is to be treated as but an assignor, not an indorser; he is not 
jointly liable with the maker, and no joint action can be maintained 


against them. 


Appeal from Grundy Circuit Court.—Hon. G. D. Buregss, 
Judge. 


REVERSED. 
Shanklin, Low & MeDougal for appellants. 


Hoveu, J.—This was an action against Nathan Gilli- 
lan and Samuel Gay as makers, and Robert L. Gillilan as 
indorser, of the following instrument in writing : 
$650. Trenton, Mo., May 13, 1874. 

Ninety days after date we promise to pay to the order 
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of Robert L. Gillilan $650, for value received, with interest 
after maturity at the rate of ten per cent per annum, at the 
First National Bank of Trenton, Mo., and if not paid at 
maturity, and the same is placed in the hands of an attor- 
ney for collection, we agree and promise to pay an addi- 
tional sum of ten per cent as an attorney’s fee. 

NaTHAN GILLILAN. 

SAMUEL Gay. 








This instrument was indorsed as follows: For value 
received, I assign the within note to First National Bank 
of Trenton, Mo., and waive protest, notice of protest and 
demand of payment. Rosert L, GILiiLan,. 

The plaintiff recovered judgment against all of the 
defendants, and they have appealed to this court. 

The instrument sued on is not a promissory note. 
First Nat. Bank v. Gay, 63 Mo. 38; Samstag v. Conley, 64 
Mo. 476; Woods v. North, 84 Pa. St. 407. Not being a ne- 
_ gotiable instrument, Robert L. Gillilan, the assignor, was 
not jointly liable with the makers. Samstag v. Conley, 64 
Mo. 476. 

For a discussion of the other questions involved in this 
case, we refer to the decision of this court in the case of 
The National Bank of Trenton v. Robert L. Gillilan, decided 
at the present term. ‘The judgment will be reversed and 
the cause remanded. The other judges concur. 





Kine, Appellant, v. JErFerson City Scnoot Boarp. 


Schools: POWER OF BOARD TO MAKE RULES. The court will inter- 
fere to prevent the enforcement by a district school board of a rule 
which manifestly reaches beyond their sphere of action, and relates 
to subjects nowise connected with the management or successful 
operation of the school, or which is plainly calculated to subvert or 
retard the leading object of our legislation on this subject; but the 
case should be a plain one. A rule which subjects any pupil absent 
six half daysin four consecutive weeks, without satisfactory excuse, 
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to suspension, does not belong to either of these classes, and will 
be enforced by the courts without inquiry whether it is a reasona- 
ble and proper one or not. This court, however, is of opinion that 
such a rule is reasonable and proper. 


Appeal from Cole Circuit Court—Hon. E. L. Epwarps, 
Judge. 


REVERSED. 


M. J. Leaming for plaintiff in error, cited Sewell v. 
Board of Education, 29 Ohio St. 89; Spiller v. Woburn, 12 
Allen 127; Burdick v. Babeock, 31 Iowa 562; Ferriter v. 
Tyler, 48 Vt. 444; Stephenson v. Hall, 14 Barb. 222; Dritt v. 
Snodgrass, 66 Mo, 286. 


E. L. King for defendant in error, cited Ex parte Frank, 
52 Cal. 606; s. ¢, 7 Cent. Law Jour. 16; State ex rel. Ken- 
nedy v. Union Merch. Exchange, 2 Mo. App. 96; s. ¢, 3 
Cent. Law Jour. 290. 


Napton, J.—The only question in this case is whether 
rule 11, adopted and enforced by the board of the Jefferson 
City school district, in the case of the plaintiff’s son, is a 
legal one. The question arose on a demurrer to defend- 
ant’s answer, which set up a breach of this rule by plaint- 
iff’s son as a justification for his suspension. ‘The cir- 
cuit court sustained the demurrer. The rule is as follows: 
“Any pupil absent six half days in four consecutive 
weeks, without satisfactory excuse, shall be suspended 
from school.” ‘The statute provides, (R.S. 1879, § 7045,) 
that “the board shall have the power to make all need- 
ful rules and regulations for the organization, grading and 
government of the schools in their district.” It is clear 
that the legislature have intrusted to this school board the 
duty of making regulations touching the government of 
the school, of the necessity aud propriety of which they 
are primarily the judges. They are elected by the people 
of the district, and must be presumed to be conversant 
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with the subject, and bave no motive to make any rules 
except such, as in their best judgment, are necessary and 
proper to promote the objects of our common school sys- 
tem. 

That the judiciary might intervene in case of rules 
manifestly reaching beyond their sphere of action and re- 
lating to subjects nowise connected with the management 
or successful operation of the school, was decided by this 
court in Dritt v. Snodgrass, 66 Mo. 286, and that the courts 
might interfere also in cases where the rule was calculated 
to subvert or retard the leading object of our legislation 
on this subject, may also be conceded. But I apprehend 
that the case should be a plain one. It is said that oeea- 
sional absences from school, on the part of the pupil, or 
truancy as it is familiarly termed, is of no importance to 
any one except the pupil or his parents, and its indulgence 
is, therefore, not to be attended with such punishment as 
suspension or expulsion from the school entirely; that 
every child has a right to go to the publie school. and that 
right cannot be taken away by a rule of the board; that 
such rule is subversive of the object of our system of com- 
mon schools, which was designed to throw open and leave 
open the doors of the school to all children of the proper 
age, and give them an opportunity of acquiring such edu- 
cution as will fit them for the after duties of life. This is 
true, but this right of attending school necessarily requires, 
when the school is joined, and whilst such attendance con- 
tinues, a submission to the regulations of the school. 

Suppose rule 11 to be inverted, and instead of reading 
as it now stands, should read thus: “ Any pupil is at lib- 
erty to goa fishing during school hours and be absent a 
half day or a whole day, and as many days as he pleases, 
provided he conducts himself deceutly when in attendance 
on school.” And this is the point to which the argument 
of the plaintiff tends. The pupil, it is urged, is at liberty 
to be absent when he pleases, and such absence is a matter 
solely between him and his parents. But the studies in our 
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public schools are, I presume, classified according to the ages 
and advancement of the scholars; and the continued or re- 
peated absences of one of a class not only is injurious to 
the absentee, but if allowed beyond a certain point is cal- 
culated to demoralize those who attend and derange the 
orderly instructions of the teacher. Taxes are not collected 
to pay teachers to sit in front of empty benches or to hunt 
up truant boys. Such absences, when without excuse, are 
the fault of the parents, whose business it is to see that the 
attendance of their child is regular, unless prevented by 
causes which will, of course, be an excuse under the rule 
now in question. My opinion is, that the rule in question 
was clearly within the power of the board of directors, 
and that it is not our business to supervise its expediency, 
even if we might differ with the board on that point, but 
all the judges are of opinion that the rule was a reasonable 
and proper one. The judgment will, therefore, be re- 
versed and the case remanded. 





Tne Strate v. Booauer, Plaintiff in Errror. 


1. Common Law, Converted into Statutory Offense: repra. 
oF comMON LAW. When an act which previously was an offense at 
common law only is declared by statute to be an offense, and a pun- 
ishment is prescribed for it, the common law on the subject is re- 
pealed. 

Repeal of Law after Commission of Offense. Sections 1675 
and 3151 of the Revised Statutes, continue the liability to prosecu- 
tion and punishment, of one who has been guilty of an offense 
against the law, notwithstanding a repeal of the law after the com- 
mission of the offense, only when the offense is one defined by 
statute, and the statute is repealed, not where it is one existing at 
common law only, and the common law is repealed by the enact- 
ment of a statute. 


be 


Appeal from St. Louis Court of Appeals. 


REVERSED. 
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Marshall § Barelay for plaintiff in error. 


Henry, J.—The defendant was indicted in the St. Louis 
court of criminal correction for a libel. He was tried and 
convicted, and a judgment was rendered against him De- 
cember 22nd, 1879, from which he appealed to the court of 
appeals, where the judgment was affirmed, and from that 
judgment he has appealed to this court. Prior to the re- 
vision of the statutes in 1879, libel was a common law 
offense and only punishable as such. It was first defined 
as a statutory crime by sections 1591 and 1592, and tlie 
punishment prescribed by section 1644 of the Revised Stat- 
utes of 1879. These sections took effect from and after 
the Ist day of November, 1879. By section 3151 of the 
revision of 1879: “No oftense committed, and no tine, 
penalty, or forfeiture incurred, previous to the time when 
any statutory provision shall be repealed, shall be aftected 
by such repeal; but the trial and punishment of all such 
offenses aud the recovery of such fines, penalties and for- 
feiture shall be had in all respects, as if the provision had 
remained in force.” Section 1675 of that revision is as fol- 
lows: ‘“ No offense committed and no fine, penalty or for- 
feiture incurred or prosecution commenced or pending 
previous to or at the time when any statutory provisions 
shall be repealed or amended, shall be affected by such re- 
peal or amendment; but the trial and punishment of all 
such offenses, and the recovery of such fines, penalties or 
forfeitures shall be had, in all respects, as if the provision 
had not been repealed or amended, except that all such 
proceedings shall be conducted according to existing laws ; 
provided, that if the penalty or punishment for any offense 
be reduced or lessened by any alteration of the law creat- 
ing the offense, such penalty or punishment shall be assessed 
according to the amendatory law.” 

The common law on the subject was repealed by sec- 
tions 1591, 1592, 1593 and 1644; 10 Pick. 37; 11 Pick. 350; 
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21 Pick. 373; 13 Allen 581; United States v. Tynen, 11 
Wall. 89; State v. Slaughter, 70 Mo. 484. 

There is no provision of the Revised Statutes which 
continues the liability to prosecution and punishment of 
one who had previously committed the common law of- 
fense. The above sections, 1675 and 8151, only relate to 
statutory offenses. The repeal of the common law with- 
out any saving clause as to offenses already committed, 
released him from liability for its violation, and the prose- 
cution commenced prior to the revision for alibel committed 
before the Ist day of November, 1879, could not be sus- 
tained. “It is clear,” said C. J. Shaw, in Comm. v. Mar- 
shall, 11 Pick. 351, “that there can be no legal conviction 
unless the act be contrary to law at the time it is com- 
mitted; nor can there be a judgment unless the law is in 
force at the time of the indictment and judgment. If the 
law ceases to operate by its own limitations, or by a repeal 
at any time before judgment, no judgment can be given.” 
As the decision of this question adversely to the State, 
leads to a reversal of the judgment and the discharge of 
the defendant, it is unnecessary to consider the other ques- 
tions argued by counsel in their briefs. The judgment is 
reversed. All concur. 


Tue Strate v. Hueues, Appellant. 


1. Venue. This case is reversed because there is no evidence in the 
record that the venue of the offense was proven as laid. 

2. Impeaching Testimony. It is competent for the State upon the 
trial of anindictment for larceny by way of impeaching the testimony 
of defendant’s witness, after first laying the proper foundation, to 
show that the witness has stated that the property alleged to have 
been stolen was brought to defendant’s house at night, and that she 
(the witness) did not know where it came from, but believed that de- 
fendant had stolen it. But it is not competent to show that she has 
stated that she overheard a conversation among members of defend- 
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ant’s family in which they said that defendant, with others, had 
committed the theft. The latter is hearsay evidence of the most 
pronounced character and of the most damaging description. 


3. Putting Witnesses under the Rule: piscrerion or THE couRT. 
Whether the witnesses should be excluded from the court room 
while the trial is in progress, is a matter resting in the discretion of 
the trial court, and the order of exclusion may in every case be so 
molded as to meet the requirements of justice. If the prosecut- 
ing witnesses are permitted to remain, it is not error for which the 
judgment will be reversed. 


Appeal from Henry Circuit Court.—Hon. F. P. Wrient, 


Judge. 
REVERSED. 
M. A. Fyke for appellant. 
J. L. Smith, Attorney-General, for the State. 


Hoven, J.—The defendant and one Stansberry were 
jointly indicted fora burglary and larceny committed either 
on the night of Tuesday, September 23rd, or Wednesday, 
September 24th, 1879. The defense was an alibi. Stans- 
berry was acquitted and Hughes found guilty. 

The venne as laid was not directly proven, and there 
is no evidence in the record from which the jury was au- 
1. VENUE. thorized to infer that the offense charged was 
committed in Henry county. For this reason a’ ' -he 
judgmevt must be reversed and the cause remanded, but 
as the case must be re-tried, we will briefly notice the other 
errors alleged. 

Mrs. Hughes testified that her husband was at home 
during the whole of the night of the 23rd and of the 24th. 
2. inpracutne tes. Mrs. Stansberry, wife of the defendant Stans- 
awe. berry, testified that she and her husband were, 
during the whole of the night of Tuesday the 23rd at the 
tiouse of a friend, some seven or eight miles from the place 
where the burglary was committed, and that during the 
whole of the night of Wednesday the 24th, she and her 
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husband were at the house of the defendant Hughes, and 
that Hughes was there also. Among the articles identified 
by the prosecuting witnesses as having been taken, were 
two smoothing irons, which Mrs. Stansberry testified be- 
longed at the house and had been used by her during the 
entire summer of 1879. On cross-examination Mrs. Stans- 
berry was asked if she had not stated to one Chapman, at 
a certain place, in the presence of a certain party, that 
Hughes had stolen these things; and she denied that she 
had so stated. The State,in rebuttal, introduced a witness 
who testified that she had, at the place and in the presence 
of the party named, stated to Chapman that the irons in 
question were brought to the house after night, and ‘hat 
she did not know where they came from, and that she be- 
lieved that Hughes stole the goods. This testimony was 
objected to as incompetent, and as calculated to prejudice 
the jury. Wethink this testimony was properly admitted 
for the purpose of impeaching the credibility of Mrs. 
Stansberry; and the jury were informed by the court, at 
the time, that it was admitted solely for that purpose. It 
would have been entirely proper for the court, of its own 
motion, and its duty if so requested, to have instructed the 
jury that this statement was not of itself any evidence of 
the guilt of Hughes, and that it could only be considered 
by them in determining what credit they would attach to 
the testimony of Mrs. Stansberry. State +. Kilgore, 70 
Mo. 546. 

Another witness was introduced on behalf of the State, 
who testified in substance that Mrs. Stansberry had stated 
that she had overheard a conversation of the family to the 
effect that the defendant broke open the house, and that he, 
George Hughes, and Siegel Hughes had stolen the goods. 
This testimony was objected to and should have been ex- 
cluded. Its admission is utterly indefensible upon any 
ground. Itis bearsay evidence of the most pronounced 
character, and of the most damaging description, and even 
if Mrs. Stansberry had, during her examination, been in- 
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quired of as to this statement, as she was not, and had 
denied that she had made it, it would have been inadmissi- 
ble for the purpose of contradicting her. 

The defendant further objects that the court erred in 
permitting two of the prosecuting witnesses to remain in 
4» purtine wir the court room at various times during the 
eee eeetine progress of the trial atter the witnesses had 
— been put under the rule, and subsequently 
permitted them to testify. These witnesses were the owners 
of the property taken, and their presence was doubtless nec- 
essary to enable the prosecuting attorney to properly con- 
duct the prosecution. The order excluding witnesseS from 
the court room is a matter within the discretion of the 
court, and may be so molded as to meet the requirements 
of justice in each particular case. 1 Bishop Crim. Prac., § 
1087. Vide also State v. Fitzsimmons, 30 Mo. 236. Judg- 
ment reversed and cause remanded. All concur. 





Henze v. Tue St. Louis, Kansas Crry & Nortuern Ratt- 
way Company, Appellant. 


1. Railroad, Duty of Traveler Approaching: conrrinuToRy NEG- 
LIGENCE. A traveler approaching a railroad track is bound to use 
his eyes and ears, so far as there is an opportunity, and where, by 
the use of these organs, danger may be avoided, notwithstanding 
the neglect of the railroad company’s servants to give the signals, 
the omission of the plaintiff to use his senses to avoid the danger 
is concurring negligence entitling defendant to a non-suit. 

2. Case Adjudged. In an action against a railroad company for the 
killing of plaintiff’s husband and infant son at a publie crossing, 
the testimony of plaintiff’s witnesses showed that the deceased was 
driving, in a two horse wagon, at a slow walk, along a highway, 
which crossed the railroad, when they were run over and killed by 
a train; and that the train was an extra, not running on regular 
time. ‘The witnesses were not agreed as to whether the husband 
could have seen the train as he approached the crossing, but their 
testimony showed that while no bell was rung or whistle sounded, 
the train made plenty of noise, and the deceased could have 
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heard it if he had stopped and listened ; that he did not stop to look 
or listen, or take any other precaution to avoid danger; that as he 
approached the track he was holding the lines loosely in his hands, 
apparently taking no notice of anything; that the roadway was dry 
and hard, and the rattling of the wagon interfered with the sound 
of the train. J/eld, that a demurrer to the evidence was well taken, 
and should have been sustained. Napron and Norron, JJ., dis- 
senting. 





3. Notice: pRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN RULES. 
If the record shows that a motion requiring notice was heard by 
the trial court less than five days after the service of notice upon 
the parties, this court will presume that such practice is permitted 
by the rules of the trial court, unless the contrary appear by the 
record. Section 3507, Revised Statutes, while prescribing five days 
as the general rule, authorizes the trial courts to shorten the time 
to less than five days. 

4. Bill of Exceptions. If a motion for new trial filed in due time 
be continued to a succeeding term of court, a bill of exceptions filed 
at the term at which the motion is determined will preserve excep- 
tions taken at the trial. 


Appeal from Audrain Circuit Court—Hon. G. Porter, 
Judge. 


REVERSED. 


Wells H. Blodgett, Jno. F. Williams and Charles A. 
Winslow for appellant. 


J. L. Smith, L. C. Krauthoff, Rudolph Hirzel, H. W. 


Johnson and Forrist, for respondent. 


Henry, J.—Returning from Jonesborough in a two 
horse wagon, Fred Henze and his son, about six years of 
age, in passing over defendant’s railroad at a public cross- 
ing in Montgomery county, known as Holland’s crossing, 
were struck and killed by the engine of a passenger train 
running west. Plaintiff, the widow of Henze and mother 
of the lad, sued defendant for $10,000, alleging that the 
death of her husband and son was occasioned by the neg- 
ligence of the defendant’s employees in running and man- 
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aging the train. She obtained a judgment for $10,000, 
from which the defendant has appealed. 

There was a conflict in the evidence for plaintiff, as to 
whether the deceased could have seen an approaching train 
after he turned south from the Boonslick road, until he 
got upon the track, a distance of 100 yards. Some of 
plaintiff’s witnesses testitied that, if he had looked, he 
could, and others that he could not have seen a train ap- 
proaching from the east; but that he could have heard the 
train if he had stopped and listened was proven by John 
Thompson, Albert Kilgore, Anthony Horton, Rhoda 
Brooks, James Ferguson, Thomas Kimbal and Mrs. Drew, 
witnesses for plaintiff. Katie Wood, Douglas Kilgore, 
Thomas Patton and G. W. Lehne testified that they did 
net hear it. Thomas Patton was laying a floor in a corn 
crib, on the side of the road running south to the railroad 
track, working with an axe, and the noise he made at his 
work would probably have prevented him from hearing the 
noise made by the train. G. W. Lehne was 150 yards 
north of the crossing, traveling in a wagon, and the noise 
made by his wagon may have prevented him from hearing 
that made by the train. Douglas Kilgore was 130 yards 
south of the crossing, and Katie Wood was crossing the 
railroad track at a point west of the Holland crossing, and 
did not hear the train approaching until it came very near 
her. 

The positive testimony of the witnesses who heard the 
train is not contradicted by that of those who did not hear 
it, and establishes the fact that Henze could have heard 
the train if he had stopped and listened. Whether one 
does or does not hear so that he can testify to a given 
sound depends upon the degree of attention he may give 
to its source. The familiar example of several persons 
being in a room where there is a clock, one or more of 
whom state that they heard it strike, while the others tes- 
tify that they did not hear it, is an apt illustration of the 
ditterence between mere negative and contradictory evi- 
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dence. If the witnesses are equally credible, although the 
number of those who say they did not hear it exceeds that 
of those who say they did, yet the testimony of the latter 
is to be regarded as establishing the fact, because it is con- 
sistent with, and not contradictory of, the negative evi- 
dence. If the others had testified also that, for some par- 
ticular reason, their attention was called to the clock when 
it should have struck, and that they did not hear it, a con- 
flict of evidence would be presented. The witnesses here 
simply stated that they did not hear the train, and their 
testimony does not contradict that of the other witnesses, 
or the inference to be drawn from it, that, if Henze had 
stopped to listen, he could have heard it. Besides, all of 
the witnesses who said they did not hear the train, except 
Katie Wood, stated additional facts which explain why 
they did not hear it. The witnesses who heard the train 
testified as follows: Albert Kilgore, that he was south of 
the Holland railroad crossing 100 or 150 yards. John 
Thompson, that he was thirty-five or forty yards south of 
the crossing and heard the train coming one-fourth of a 
mile. Anthony Horton, that he was 100 yards west of the 
crossing and thirty or forty south of the road, and heard 
the train, and that it “made plenty of noise.” Rhoda 
Brooks was thirty yards west of the crossing, and heard it 
“rattle a good way off.” James Ferguson, who was north 
of the road, distinetly heard it seventy-five yards distant 
from him. 

The plaintiff’s evidence shows that Henze, the hus- 
band, “ was sitting straight in the wagon, facing the rail- 
road, holding the lines loosely in his hands and driving in 
a slow walk, not seeming to take particular notice of any- 
thing, and appearing like one driving two horses where 
there was no danger;” and the same witness stated that 
‘the rattling of Henze’s wagon interfered with the sound 
of the train.” Henze stopped neither to look nor listen, 
but drove on to the track without taking any precaution 
whatever to guard against danger. The evidence for 
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plaintiff showed that neither a bell was rung nor whistle 
blown on the train. A demurrer to the evidence was over- 
ruled. 

We see nothing in this case to distinguish it from 
Fletcher v. Atlantic § Pacific R. R. Co., 64 Mo. 484, and 
1. ranroan:nury Harlan v. St. L., K. C. & N. Ry. Co., 65 Mo. 
PROACHING eon. 22. The only difference in the facts betwixt 
gence. this and the Fletcher Case is that, in the lat- 
ter, it was clearly established that, for some distance before 
he drove upon the railroad track, Fletcher, by looking, 
could have seen the approaching train, but the same prine 
ciple is applicable here, if it be the law, as this court has 
held, that “ a traveler approaching a railroad track is bound 
to use his eyes and ears, so far as there is an opportunity, 
and when, by the use of these senses, danger may be 
avoided, notwithstanding the neglect of the railroad ser- 
vants to give the signals, the omission of the plaintiff to 
use his senses to avoid the danger is concurring negligence 
entitling defendant to a nonsuit.” Fletcher v. A. § P. R. R. 
Co., supra. If Henze had used the precaution which com- 
mon prudence dictates, it is not likely that the calamity 
would have occurred. If he had stopped to look and listen 
when near the track, and could neither see nor hear the 
approaching train, on account of the cut or other obstruc- 
tions, and no signal was given from the train, he would 
have been justitiable in attempting to cross, and no negli- 
gence would have been imputable to him. But he had no 
right to drive along over a dry, hard road in a two horse 
wagon, the noise of which might prevent him from hearing 
an approaching train, and, without stopping an instant to 
see or hear, go upon the railroad track, except at his own 
peril. 

This and the case of The Pa. R. R. Co. v. Beale, 73 Pa. 
St. 504, are as nearly alike in their facts as any two cases 
to be found in the books, and the supreme court of Penn- 
sylvania there held that, “if the traveler cannot see the 
track by looking out, whether from fog or other cause, he 
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should get out, and, if necessary, lead his horse and wagon.” 
We are not called upon, in this case, to assert so stringent 
a rule against the traveler as that, but the views we have 
expressed are fully sustained by Benton v. The Central R. R. 
of Iowa, 42 Iowa, 193, and Lake Shore § Michigan Southern 
R. R. Co. v. Miller, 25 Mich. 274, two cases similar to this; 
also by Butterfield v. Western R. R. Corporation, 10 Allen, 
532. In Illinois, where the doctrine of comparative negli- 
gence is recognized, in the case of St. L., A. & T. H. R. R. Co. 
v. Manly, 58 Il}. 306, a case analagous to this in its facts, 
the court observed: “That the fearful result of the sad 
accident must be attributed most largely to his (deceased’s) 
own want of proper care.” In R&. R. Co. v. Houston, 95 
U.S. 702, the court observed, Field, J.: ‘ The failure of 
the engineer to sound the whistle or ring the bell, if such 
were the fact, did not relieve the deceased from the neces- 
sity of taking ordinary precautions for her safety. Negli- 
gence of the company’s employees in these particulars was 
no excuse for negligence on her part. She was bound to 
look and listen before attempting to cross the railroad 
track, in order to avoid an approaching train, and not to 
walk carelessly into the place of possible danger.” See, 
also, Morris § Essex R. R. Co. v. Haslan, 33 N. J. L. 149; 
Flemming v. W. P. R. R. Co., 49 Cal. 253. The authorities 
cited fully sustain the doctrine announced by this court in 
Fletcher cv. A. & P. R. R. Co., and Harlan v. St. L., K. C. 
§ N. Ry. Co., and adhering to what was held in those cases, 
we reverse this judgment. Suerwoop, C. J., and Hoven, 
J., coneur; Napron and Norton, JJ., dissent. 


Napton, J., Dissentine.—I entirely concur in the gen- 
eral principles governing cases of this character asserted 
in the opinion of the majority of the court, but I doubt 
their application to the facts of this case. The deceased 
was driving in a slow walk, and the question is, whether 
we can say, as a matter of law, that he was guilty of neg- 
ligence in not stopping his wagon, in order to place himself 


41-71 
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in a better position for hearing, at a time when no train 
was due, It is plain that he neither heard nor saw the 
train, and it is plain that our law was disregarded by the 
defendant in neither ringing the bell nor sounding the 
whistle. Was it then the duty of a traveicr to assume 
that the railroad company would disregard the plain pro- 
visions of our statute, especially in running an extra train, 
and, therefore, he should not trust merely to his eyes and 
ears, but must put them in a position in which it could be 
ascertained with certainty whether such total disregard of 
the statute would or would not occur? I doubt if our pre- 
vious decisions require us to go so far. I concede that a 
traveler has no right not merely to disregard his own 
safety but the safety of the passengers on the road by a 
reckless course ; he must use his eyes and ears, and although 
the positive requirements of our statute are disregarded, 
he has no redress, if the injury occurs through his own 
recklessness; but the question of negligence is one of fact 
as well as law, and although, where the evidence clearly 
establishes such negligence the court may at once pro- 
nounce it to be such as precludes all relief, there may be 
cases in which it must be left to a jury to say whether 
under the facts there was negligence or not. This was, in 
my opinion, such a case. The instructions were confess- 
edly correct, and I am not prepared to say that the verdict 
was without evidence. I, therefore, am in favor of aftirm- 
ing the judgment. Judge Norton concurs in this view. 


On Rehearing. 


SuErwoop, C. J.—This case has been re-argued, not 
upon the merits, however, but upon the point of the suffi- 
ciency of the bill of exceptions, i. e., whether it is to be 
regarded as part of the record in consequence of the steps 
taken in the lower court with that object in view. 

I. Conceding that the original entry of record was 
insufficient to authenticate the bill of exceptions and show 
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s notice: pre- that it was “filed,” we are all of opinion 
simption thattrl: that any defect in this regard was remedied 
theirown rules. by the nune pro tune entry made at a subse- 
quent term. It is insisted by counsel for plaintiff that the 
entry just mentioned did not have the effect designed, for 
the reason that the requisite notice was not given as required 
by law. The record shows that notice of the intended ap- 
plication was served on one of plaintiff’s attorneys of rec- 
ord two days prior to the time fixed for hearing the 
application, and one day before such application upon an- 
other of plaintiff's attorneys who resided in the town 
where the court was held. The statute with regard to no- 
tices in general provides that: “ Notices shall, unless a 
(different time is prescribed by law or the practice of the 
court, be given at least five days before the time appointed 
tor the hearing of the motion, pleading or other proceed- 
ing.’ This statute, it will be observed, only fixes five days 
as a general rule, for giving notices, and that this general 
rule is to prevail, “unless a different time is prescribed.” 
Doubtless a different time could have been prescribed by 
the practice of the Audrain circuit court for the service of 
notites, other than that fixed by general statutory regula- 
tion; and, if such practice were at all consistent with rea- 
son, we would not interfere with it. It is to be presumed 
that, in making the corrective entry, the court conformed 
to a different time prescribed by its own practice for the 
giving of notices in such cases. Such presumptions are 
constantly indulged in, in respect to the action of the circuit 
courts. If the action of the lower court in the present in- 
stance did not conform with its rules of practice, it would 
be very easy to show it, and thus overthrow the course 
taken by that court in making the amendatory entry in 
question. As there is nothing appearing to combat the 
presumption above mentioned, as the party who alleges 
error in this regard has not proved it, such presumption, 
in accordance with a familiar rule, must continue to pre- 
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vail and give sanction and validity to the course in this 
respect which the circuit court took. 

2. But it is pressed upon our attention that, even if 
the nune pro tune entry accomplished all it was designed to 
+ pucor excer. 2ccomplish, the plight of the defendant is 
anaes not bettered thereby, because, although a 
motion for a new trial was filed at the term the trial oe- 
curred, and was continued over and not determined until 
the next term, that no bill of exceptions having been filed 
at the trial term, when certain exceptions were taken, that 
such exceptions could not be saved or preserved by a bill of 
exceptions filed at the next term, upon the overruling of the 
motion for a new trial, which motion was incorporated in 
such bill. The contrary view has twice been held by this 
court, and a number of years ago, Riddlesbarger v. Me Daniel, 
38 Mo. 1388; Gray v. Parker, Ib. 160; and we see no reason to 
depart from the ruling then made, especially as no ease is to 
be found in our reports making a different ruling to that 
made in the cases just cited; in fact, until now the precise 
point presented in the two cases in 38 Mo. supra has never 
been before this court. The statute requires that “all ex- 
ceptions taken during the trial of a cause or issue before 
the same jury shall be embraced in the same bill of excep- 
tions,” but it was certainly never designed, where a motion 
for a new trial is made and then continued to the next 
term, that a bill of exceptions should be filed at the trial 
term to preserve the exceptions then taken, and then an- 
other bill of exceptions should be filed at the next term, 
whose sole office would be to preserve the motion for a new 
trial. And yet this must be plaintiff’s position, if a mo- 
tion for a new trial, when continued, has not the effect, as 
decided in 38 Mo. supra, of keeping the cause in the breast 
of the court, by reason of the pendency of the motion, 
until the motion is determined. 

The case of The State v. Ware, 69 Mo. 332, bears no anal- 
ogy to this one, for the reason that there the exception not 
saved by bill at the proper term was one occurring on a 
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preliminary motion for a change of venue, and besides, the 
trial did not take place at that term, and consequently no 
motion for a new trial was made and continued so as to 
carry the case over. These features distinguish that case 
very broadly from this. It has been the constant practice 
in this State to file a motion for a new trial, and to let the 
same go over for determination to the next term, under the 
belief that the pendency of the motion would operate as 
above indicated. In many instances, where the terms of 
the court are brief, or the verdict is returned near the end 
of the term, if the matters occurring at the trial could not 
be carried over in this way, especially if the trial involved 
the taking of a great deal of testimony and the saving of 
numerous exceptions, the practical result would be the 
affirmance of the judgment of the lower court. We shall 
adhere to our former rulings in this regard, and doing so, 
the judgment must be, as at first ordered, reversed. All 
concur. 


Tue State cr rel. LIONBERGER v. TOLLE. 


1. Mandamus will not lie to compel an executor to publish a notice 
of sale of real estate ordered by the probate court, in the newspa- 
per in which official notices are required by law to be published. 

2. Constitutional Law: powers oF sT. LoUIS CIRCUIT COURT IN RE- 
SPECT TO JUDICIAL ADVERTISEMENTS. Section 320, Revised Statutes 
1879, provides that in all cities having a population of more than 
one hundred thousand inhabitants, a board consisting of the judges 
of the circuit court of such cities shall receive bids and award the 
publication of all advertisements, judicial notices and orders of 
publication required by law to be made, to the newspaper making 
the lowest bid. Article 3 of the constitution prohibits the exercise 
by either department of the government of any power belonging to 
another, except in the instances expressly directed or permitted by 
the constitution. Section 27, article 6, declares that the circuit court 
of the city of St. Louis shall consist of five judges, each of whom 
“shall sit separately for the trial of causes and the transaction of 
business in special term. The judges of said court may sit in gen- 
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eral term for the purpose of making rules of court and for the trans- 
action of such other business as may be provided by law: ” 

- but shall have no power to review any order, decision or pro- 
ceeding of the court in special term.” The judges of the circuit 
court of the city of St. Louis, (a city of more than 100,000 inhabit- 
ants,) having awarded a contract in pursuance of section 320, supra ; 
Held, that the contract was not void for want of power in them 
to make it. The power given to the judges of that court in section 
27 to transact “such other business as may be provided by law,” 
includes the performance of such duties pertaining to judicial busi- 
ness as the legislature may deem it necessary for the judges to per- 
form, with a view to the efficient administration of justice or the 
protection of the rights of litigants and others who are to be affected 
by legal proceedings; and, therefore, the act, so far at least as it re- 
lates to the city of St. Louis, is warranted by this section of the 
constitution, and confers the power to make the award. 





: SPECIAL LAW. Section 320, Revised Statutes 1879, is not a 
special act ; nor would it be even if the city of St. Louis had been 
designated in it by name as the only city to which it can apply, as 
there is specific authority in the constitution for its enactment. 





Quo Warranto. 
Writ DenIep. 
Jno. D. Davis tor relator. 
W. B. Thompson for respondent. 


Charles Gibson, Patrick § Frank and Lee § Chandler for 
the “ Post-Dispatch Newspaper Company.” 


Hoven, J.—The relator is assignee of the Broadway 
Savings Bank, a creditor of the estate of John F. Tolle, 
deceased. The respondent, Margaret Tolle, is executrix 
of the will of said Tolle. An order of sale of real estate, 
for the payment of debts, was made by the probate court 
of the city of St. Louis, and the respondent was by said 
order required to give notice of said sale by advertisement, 
as required by law. The circuit judges of the city of St. 
Louis, in pursuance of section 320 of the Revised Statutes, 
had awarded the publication of all advertisements, judicial 
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notices and orders of publication required by law to be 
made to the Post-Dispatch. The executrix refused to 
make publication of the notice of said sale in the Post- 
Dispatch, but advertised the same in the Missouri Repub- 
lican. 

The assignee of the bank now applies to this court for 
a writ of mandamus to compel the executrix to publish 
said notice in the Post-Dispatch. This court has no author- 
ity to employ its writ of mandamus for any such purpose. 
An executrix, in the performance of the duties imposed 
upon her by the will and the law regulating the settlement 
of estates, is a mere trustee engaged in administering a pri- 
vate trust. State ex rel. v. Powell, 67 Mo. 395. As to such 
matters, she holds neither an official nor a quasi official sta- 
tion, aud cannot be proceeded against by mandamus. Stife 
ex rel. v. Trent, 58 Mo. 571, If this writ could issue in a 
case like the preseut, it might with equal propriety be in- 
voked to compel the executrix to pay a legacy or make a 
final settlement. The probate court has ample authority 
to compel the executrix to perform her duty under the 
law. R. 8., $$ 43, 1176, 1181, 1188. This is of itself a 
sufficient reason for refusing the writ. State ex rel. v. Gov- 
ernor, 39 Mo. 400. The question as to the power of this 
court to issue a writ of mandamus in acase like the present 
has not been raised by the respondent, but it is the duty 
of this court, of its own motion, to see that its process is 
neither abused nor misapplied. 

As the purpose of this proceeding is to test the consti- 
tutionality of section 320 of the Revised Statutes, which 
requires the judges of the circuit courts in all cities having 
over 100,000 inhabitants to award to the newspaper therein 
being the lowest bidder and having a designated cireula- 
tion the printing of all legal notices; and, as this question 
has been argued at length, and its early decision has been 
stated to be a matter of public concern, we think it best to 
state very briefly the views of this court upon the subject, 
notwithstanding we are of the opinion that it is not a 
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proper case for mandamus. Two objections are urged 
against the constitutionality of the enactment cited. First, 
that it is in conflict with article 3 of the constitution, 
which prohibits the exercise, by either of the three depart- 
ments of government, of powers properly belonging to the 
others. Second, that it is in violation of the provisions of 
the constitution prohibiting the enactment of special laws. 

So far as the present case is concerned, section 320 of 
the Revised Statutes may be considered in connection with 
section 27 of article 6 of the constitution relating to the 
organization of the circuit court of St. Louis, which is as 
follows: “The circuit court of St. Louis county shall be 
composed of five judges, and such additional number as 
the general assembly may, from time to time, provide, 
Each of said judges shall sit separately for the trial of 
causes and the transaction of business in special term. 
The judges of said circuit court may sit in general term for 
the purpose of making rules of court, and for the transac- 
tion of such other business as may be provided by law, at 
such time as they may determine, but shall have no power 
to review any order, decision or proceeding of the court in 
special term.” This section clearly authorizes the legisla- 
ture to impose upon the circuit judges of St. Louis duties 
relating to the administration of justice or connected there- 
with, which are not purely judicial in theircharacter. All 
purely judicial duties are required by this section to be per- 
formed by the several judges sitting separately in special 
term, and they are expressly forbidden to exercise purely 
judicial functions when sitting in general term. They have 
no original jurisdiction, when thus sitting, to hear causes 
or to transact any judicial business, and they are directly 
prohibited from reviewing any order, decision or proceed- 
ing of the court in special term. They are authorized, 
however, when sitting in general term, to make rules of 
court, and to transact “ such other business as may be pro- 
vided by law.” 

It is not always easy to distinguish between the powers 
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and duties which may and those which may not be assigned 
by the legislature to the several departments among which 
the constitution requires the distribution of the powers of 
government to be made. This difficulty has given rise to 
much litigation, and has induced the courts to adopt very 
liberal views in determining where any power not easily 
classified may be properly lodged. In The State v. Harmon, 
31 Ohio St. 250, it was said: “ Whether power in a given 
instance ought to be assigned to the judicial department, 
is ordinarily determinable from the nature of the subject 
to which the power relates. In many instances, however, 
it may appropriately be assigned to either of the depart- 
ments.” Judge Cooley, in his work on constitutional 
limitations, speaking of the division of the powers of gov 
ernment, says: “It is difficult to point out the precise 
boundary which separates legislative from judicial duties. 
It is still more difficult to discriminate in particular cases 
between what is properly legislative and what is properly 
executive duty. The authority that makes the laws has 
large discretion in determining the means through which 
they shall be executed” (p. 1388, 4th ed.) While the fore- 
going observations were intended by the author to apply 
more particularly to legislative encroachments upon the 
executive department, yet they are equally applicable to 
the case under consideration; vide, also, ec parte Robinson, 
6 McLean, 359; ex parte Gist, 26 Ala. 161; Walker v. City 
of Cincinnati, 21 Ohio St. 49. 

The power to make rules of court conferred by the 27th 
section of the constitution above cited, is itself not strictly 
a judicial power. Acts done by courts under rules estab- 
lished by themselves are, of course, judicial in their nature ; 
but, to prescribe a rule of action, properly belongs to the 
law-making power. To decide upon the rights of parties 
under a rule prescribed belongs to the judicial power. Yet, 
as it is essential to the proper administration of justice that 
the courts shall have power to supplement the rules of 
pleading and practice enacted by the legislature by such 
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rules, not inconsistent therewith, as experience may, from 
lime to time, demonstrate to be necessary to the proper 
exercise of their functions, the power to make such rules 
has always been upheld, and is conferred by statute upon 
all courts of record. R.S., § 1034. 

We are of the opinion that the phrase “such other 
business as may be prescribed by law” certainly includes 
such duties pertaining to judicial business as the legislature 
may deem it vecessary for the judges to perform with a 
view to the efficient administration of justice or for the 
protection of the rights of litigants and others who are to 
be affected by legal proceedings. Such, in our view, is tle 
character of the duties imposed by the act in question. Its 
purpose is obvious, and it will doubtless prove to be highly 
beneficial in large cities, where newspapers are numerous, 
and the opportunities for concealing legal notices from 
those who are to be affected by them are correspondingly 
great. Vide 2 Cent. Law Jour., pp. 2,37. We do not 
wish to be understood as holding that the duties in question 
could not have been imposed without the aid of the con- 
stitutional provision abovecited. Somewhat similar duties 
have been imposed upon judges in this State certainly since 
the year 1849, without any special constitutional authority 
therefor. R.S., § 3,500. ; 

Nor do we think the act in question is a special law 
within the meaning of the constitution. The distinction 
between general and special laws is very clearly laid down 
by the supreme court of Pennsylvania in Wheeler v. Phila- 
delphia, 77 Pa. St. 338,348. It is there held “that astatute 
which relates to persons or things as a class is a general 
law, while a statute which relates to particular persons or 
things of a class is special,” and that classification does not 
depend upon numbers. Vide, also, McAunich v. R. R. Co., 
20 Iowa, 338, and State v. Parsons, 40 N. J. L. 1, 8. 

If the city of St. Louis had been designated by name 
in the act in question, such act would be regarded as having 
een passed in pursuance of a special grant of power to the 
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legislature to impose certain duties upon the judges of the 
St. Louis circuit court, and would fall within the rule laid 
down in The State ex rel. v. Walton, 69 Mo. 558. All the 
judges concur. Writ denied. ; 





Ba.Lpwin, Appellant, v. Wurrcoms et al. 


1. Administration: PETITION FOR SPECIFIC PERFORMANCE. Section 
39, page 148, Revised Statutes 1855, required every petition to the 
court of probate to enforce against an administrator specific per- 
formance of a contract of his intestate to convey real estate, to be 
verified by the affidavit of the petitioner. Without such affidavit 
the court acquired no jurisdiction to make the order prayed for. 

2. Presumption of Fraud, how Raised. Failure of a party against 
whom fraud is charged to produce as witnesses persons who are 
alleged to have participated in the fraud, and who are within reach, 
will raise a presumption in favor of the charge. 

3. Fraud: UNUSUAL MODE OF TRANSACTING BUSINESS, A BADGE OF, WHEN. 
Whenever fraud is the matter in issue, any unusual clause in an in- 
strument, or any unusual method of transacting the business, ap- 
parently done for effect and to give to the transaction an air of 
honesty, is of itself a badge of fraud. 

4. Upon examination of all the evidence, this court holds that an or- 
der for specific performance entered by a county court was fraudu- 
lently obtained, and, therefore, sets aside a deed executed by the 
administrator in pursuance of such order. 


Appeal from Mississippi Circuit Court—Hoy. D. L. Hawk- 
Ins, Judge. 


REVERSED. 


This was an action brought by Mary J. Gray, as guar- 
dian of Wm. Baldwin, against James H. Bethune, exec- 
utor of George Whitcomb, deceased, James II. Bridges, 
and the heirs of said Whitcomb. The petition prayed 
that a deed to certain real estate therein described, should 
be set aside as having been fraudulently obtained by the 
said Whitcomb from one Drakeford Gray, administrator 
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of Samuel Baldwin, the father of the said William. The 
circuit court found for the defendants and dismissed the 
plaintiff’s petition. The facts are fully stated in the opin- 


ion. 
J. B. Dennis for appellant. 
Louis Houck for respondents. 


Surerwoop, C. J.—In the year 1856, Samuel Baldwin 
owned and resided on a farm in Mississippi county. On 
the 8th day of May, in that year, he contracted with the 
defendant, James H. Bridges, to sell the same for $1,800. 
The title bond which evidenced the contract, provided that 
the payments should be made as follows: $900 on the 1st 
day of January, 1857, and a like sum on the Ist day of 
January, 1858. It was also recited in the bond that Bridges 
had executed his two promissory notes corresponding with 
the provisions above mentioned, as to the times and amounts 
of payments of the purchase money. Soon after this oc- 
currence the parties rescinded the contract, and the title 
bond was, for the sum of $50, surrendered by Bridges to 
Baldwin, who thereupon delivered the bond to his wife for 
safe keeping. Baldwin continued to reside on the prem- 
ises, treating and claiming them as his own, until his death, 
which occurred in the year 1857. Bridges resided on an 
adjoiuing farm, and never, after the contract was rescinded, 
made any claim to the land. Upon Baldwin’s death the 
bond was found among his papers. There is such an array 
of testimony on the above mentioned points, as to banish 
all doubt as to the entire correctness of the foregoing brief 
statement. 

On the hearing of this cause, and the introduction of 
the plaintiff’s evidence, the defendants, in support of their 
answer, introduced in evidence a petition for specific per- 
formance, filed by George Whitcomb, the then clerk of the 
county court, also the bond before mentioned, upon which 
was an indorsement which bears date May 26th, 1856, and 
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has the name of Baldwin sigued to it, and purports to 
transfer to George Whitcomb all Baldwin’s right in the 
second note mentioned in the bond, 7. e., the one due Jan- 
uary Ist,1858. There also appears on the bond an indorse- 
ment, without date, purporting to be signed by the defend- 
ant, James H. Bridges, and to transfer for value received, 
the bond to George Whitcomb. The defendants also in- 
troduced in evidence the promissory notes mentioned in 
the title bond, one of which had an assignment thereou to 
George Whitcomb, purporting to have been signed by 
Samuel Baldwin; and, as appears from Whitcomb’s peti- 
tion, was assigned prior to the transfer of the bond. 

The defendants also introduced in evidence the decree 
tor specific performance, entered by the county court of 
Mississippi county, April 20th, 1858, on the sume day tlie 
petition was filed. This decree recites that Drakeford 
Gray, the administrator of Baldwin, appeared in open 
court, entered his appearance, and waived any other or 
further notice, and after making the usual recitals, the de- 
cree requires the administrator, Gray, in specific execution 
of the contract of his intestate, to execute and deliver a 
deed to Whiteomb. The petition for specific performance 
alleges that Bridges paid Baldwin, in his life-time, the 
umount of the first note, and that Whitcomb, on the 26th 
day of May, 1856, paid to Baldwin the amount of the sec- 
ond note, and that thereupon he assigned to Whitcomb 
the second note, and made the indorsement to that effect 
on the bond. 

Gray is positive that he never appeared in the county 
court and waived service of notice as recited in the decree 
for specific performance, and equally so that neither Bridges 
nor Whitcomb ever approached him to induce him tu 
Waive service of notice. This witness also testifies that 
Whitcomb was his adviser, and exercised great influence 
over him about the business of the estate; that at a sher- 
ift’s sale of the interest of one Willett in the land in ques- 
tion, Whitcomb bid it off, and in a little while came to 
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Gray and induced him to sign and acknowledge the deed, 
which he did without reading it, supposing it to be all 
right, and that witness never did knowingly and under- 
standingly sign a deed for the land in controversy under 
an order of the county court for specific performance. 
Gray was very dissipated while administrator, and Bridges 
had him completely under his control. 

According to Whitcomb’s own petition, Bridges hav- 
ing paid the first note during Baldwin’s life-time, and the 
second note having been paid by Whitcomb at the time of 
the alleged indorsement on the 26th day of May, 1856, and 
having subsequently received from Bridges a transfer of 
the title bond, he was entitled at least as early as the decree 
and reception of the deed made by Gray, to the land in 
question ; but we find that he made no claim to the land 
during the first part of Gray’s administration. Although 
he knew that Gray was paying rent to the estate for the 
land while acting as administrator, yet Whitcomb asserted 
no title to the land as the assignee of the title bond from 
Bridges, and only set up such a claim during the latter part 
of Gray’s administration, and only then by reason of the 
purchase under execution of Willet’s interest in the land. 

As to Bridges, we find him, when applied to for advice 
by Mrs. Gray, telling her that Baldwin had no title to the 
land, that it was sold to pay George Beeler for the purchase 
money, and to do nothing with it. 

W. G. Cooley, former judge of the county court, who 
had testified to the contract between Baldwin and Bridges, 
having been rescinded, and to having with other witnesses 
found the title bond among the papers of Baldwin’s estate, 
said: “I have no recollection of such a judgment having 
been made by the county court, although the records were 
sigued by me. Had my attention been called to any such 
proceeding, it would at once have reminded me of the re- 
scission made between Baldwin and Bridges. 1 am positive 
no such decree was ever made by the county court. The 
record, as it now is, could have been made by the clerk 
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and the reading of that part of it omitted. I don’t see any 
other way it could have been done. I had unbounded con- 
fidence in Mr. Whitcomb, and never re-read the record.” 

The decree for specitic performance, referred to by 
Judge Cooley in his deposition, was pleaded by defendants 
as res judicata, and in bar of the present proceeding, and 
plaintiff’s reply alleged that the decree was obtained by 
fraud, and this was the charge also in the petition, and this 
is the chief point for determination. 

It must be confessed that it would be to the last degree 
hazardous to set aside, except for the most weighty con- 
1 ADMINISTRA: siderations, a judgment apparently entered 
‘pecifie. perform. With customary regularity upon the records 
~— of a court. But so much cannot be said of 
the judgment under discussion. The statute (1 R. 8. 1855, 
p- 148, § 39) requires the petition for specitic performance 
to be verified by the affidavit of the petitioner. This was 
not done. The petition is signed by Whitcomb; under- 
neath that is drawn the blank form of an affidavit, to be 
sworn to by Whitcomb, but his name is not subscribed ; 
and underneath the blank form of affidavit are written 
these words: “Sworn to in open court, this 20th day of 
April, 1858.” This cannot be regarded as an affidavit, or 
as a compliance with the statute. The statute which con- 
fers jurisdiction over cases for specific performance on pro- 
bate courts is limited to contracts in writing, and, therefore, 
that statute is, in accordance with a familiar rule, to be 
strictly construed. That the petition be veritied by affi- 
davits is, therefore, one of the essentials of jurisdiction. 
Fletcher v. Keyte, 66 Mo. 285. 

But passing this point, as the transcript before us may 
possibly be imperfect—let us look to the very merits of this 
cause. 

There is no pretense that there was but one transaction 
between Baldwin and Bridges, or that the latter ever re- 
ceived from the former but one title bond, and that for 
land on which Baldwin lived and died. Taking this, then, 
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as established, that there was but one title bond, the same 
one that was recorded by Whitcomb, on the 10th day of 
May, 1856, and read by both Judge Cooley and John M. 
Utterback, when they, together with James Husk, the first 
administrator of Baldwin's estate, and Felix L. Mills, went 
to examine the papers of the estate, shortly after Baldwin’s 
death, let us see what bearing and weight is to be given tu 
the decree for specific performance, as well as the indorse- 
ment appearing on the original title bond and one of the 
promissory notes, when contrasted with and confronted by 
the great amount of positive testimony that the contract 
was rescinded, the title bond surrendered, and that Bald- 
win continued, after the rescission, to live on the farm, 
claiming it as his own, and died in possession of it as 
owner; when contrasted also with, and confronted by, the 
other testimony and evidence of the bond having been de- 
livered to the wife for safe keeping, and found, as before 
stated, among Baldwin’s papers and read by two of the 
witnesses, at such examination. In thus contrasting the 
evidence offered by the opposing parties, the danger before 
mentioned must not be lost sight of, that of overthrowing 
and invalidating the judgment of a court of competent 
jurisdiction, apparently entered in due observance of legal 
requirements. But in considering this danger let us not 
lose sight of one equally great, if not greater, that of per- 
mitting flagrant fraud to be successful when it arrays itself 
in the garments of justice and apes the solemn forms of 
the law. 

Perhaps it will be found, upou a careful examination, 
that the learned judge who heard this cause, and decided 
adversely to plaintiff’s claim, had his attention directed too 
much to the former, and not sufficiently to the latter dan- 
ger. 

The annual settlement of Gray, filed December 10th, 
1858, offered in evidence by defendants, shows that “ one 
note, due January Ist, 1858, on J. IH. Bridges, for $900,” 
had been inventoried as belonging to Baldwin’s estate. 
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This note was the second one mentioned in the title bond, 
and the very one that the indorsement on that bond, made 
May 26th, 1856, states Baldwin had “sold and assigned to 
George Whitcomb,” and the petition of the latter for spe- 
cific performance alleges that “said Baldwin then and 
there assigned the note on Bridges, for the last payment, 
to petitioner, and also indorsed the same upon said con- 
tract in writing.” Now, if, as the indorsement recites, 
Baldwin, on the 26th day of May, 1856, assigned to Whit- 
comb the second note, then Baldwin or Whitcomb must 
have been in possession of the bond, and Baldwin must, 
after assigning the second note, have delivered it to Whit- 
comb; and Baldwin also must then and there have made 
the indorsement on the title bond, and left that too in 
Whitcomb’s possession. Now, if there was but one title 
bond executed and delivered by Baldwin to Bridges, and 
Bridges afterward surrendered this bond to Baldwin, and 
the bond was afterward found in Baldwin’s papers, and this 
we are compelled to believe, or else human testimony is no 
longer reliable, then it must follow that the indorsement 
on the title bond, if honestly made, was made prior to the 
surrender of the bond by Bridges to Baldwin. Can this 
be regarded as at all probable? Would Bridges, with 
such an indorsement staring him in the face, informing him 
that the second note had been assigned to Whitcomb, can- 
cel the contract with Baldwin and surrender the title bond ? 
Credulity itseif could not, to this last question, frame an 
affirmative answer. 

Again, Baldwin, if an honest man, and there is noth- 
ing to impeach his honesty, would not have accepted the 
surrender of the title bond from Bridges without inform- 
ing him that the title to the second note was in Whitcomb ; 
that the note had been assigned to him and was in his 
possession. Moreover, if the second note was assigned 
and delivered to Whitcomb, how comes it that the same 
note is found among Baldwin’s papers? As it certainly 


was. The carelessness of Bridges might account for the 
42—71 
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second note remaining in Baldwin’s possession, if it had 
not been assigned to Whitcomb; but the latter, after tak- 
ing a formal assignment of the note, and after Baldwin 
had made a formal recital of such assignment on the bond, 
would never have surrendered the note to Baldwin. Nor 
would the latter have accepted the title bond when the 
very indorsement thereon informed him that it had been 
assigned for value received to George Whitcomb. 

These considerations constrain us to the opinion that 
the indorsements were not made prior to the surrender of 
the title bond, and, therefore, were not honestly made. 
And it is especially noteworthy in this connection, that al- 
though Baldwin’s signature must have been well known in 
the community where he lived, no attempt was made, on 
the part of defendants, by testimony, to show at the hear- 
ing that Baldwin’s genuine signature was subscribed to the 
indorsement before spoken of. Nor was any attempt made 
to show by testimony that Baldwin’s signature appeared as 
assignor of the second note. 

But the most remarkable incident connected with the 
whole hearing of the cause was this: The petition charged, 
2, PRESUMPTION OF in pointed terms, that the judgment of the 
RAISED. county court, ordering specific performance, 
was procured by the combined fraud of Whitcomb and 
Bridges; that the former, as clerk of the county court, 
found the title bond among the papers of Baldwin’s estate, 
with no marks of cancellation upon it, and combining and 
confederating with Bridges, induced him to transfer the 
title bond to him. Bridges was a party defendant to this 
proceeding, he knew all about the matter, and yet he came 
not forward as a witness, nor did his co-defendants bring 
him forward in that capacity. The presumption which 
such a failure to introduce testimony produces, is always 
unfavorable toward the party thus failing, as numerous au- 
thorities show. Henderson v. Henderson, 55 Mo. 5384; Cass 
County v. Green, 66 Mo. 498; Bump on Fraud. Convey., 53, 
and cases cited. 
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There is another point in this cause not to be over- 
looked in considering the charges of fraud which plaintiff 
3. FRAUD: unusuai M@kes. The law in respect to judgments for 
eo inese a Specific performance, when ordered by county 
badge of, when. courts, requires, as before stated, that the 
petition be verified by affidavit of the petitioner. No other 
affidavit is required. Yet we tind underneath the state- 
ment that the petition was “sworn to in open court,” the 
affidavit of James H. Bridges, made before Whitcomb, in 
which Bridges swears to the truth of the petition, and also 
that “to his knowledge, no part of the within contract has 
been satisfied, except as stated in the petition.” What 
was the object of such additional and unwarranted affida- 
vit? Its only purpose could have been to give an appear- 
ance of fairness—a color of verity and validity to the 
transaction—for the petition is signed by Whitcomb and 
not by an attorney; and having long been clerk of the 
county court, it may well be presumed that he was thor- 
oughly conversant with the statutory provisions, and knew 
that the affidavit of Bridges added neither verification nor 
force to the petition. The unnecessary aflidavit of Bridges 
would, therefore, seem to bring this case within the princi- 
ple of the maxim: “ Clausulae inconsuetae semper inducunt 
suspicionem.” For, whenever fraud is the matter in issue, 
any unusual clause in an instrument, any unusual method 
of transacting the business, apparently done with the view 
for effect and to give to the transaction an air of honesty, 
is of itself a badge of fraud. For, “ when the part is over- 
acted the delusion is broken and the fiction appears.” Com- 
stock v. Rayford, 12 Sm. & Marsh. 369. This has been the 
rule ever since Twyne’s case, 3 Coke 81, where it was held 
a circumstance of grave suspicion that a clause in the con- 
veyance recited that the gift was made honestly, truly and 
bona fide. Bump Fraud. Convey., 50 et seq., and cases cited. 
Many of the circumstances above detailed, would not, 
perhaps, when singly considered, be sutlicient to carry con- 
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viction to the mind that fraud had been perpetrated, but 
they each have a decided tendency in that direction. 

In conclusion, after a careful examination of the evi- 
dence adduced, the substance of which we have stated, we 
have been able to reach no other result than that the 
charges of the petition have been amply supported by the 
evidence. Viewing the matter in this light, we reverse 
the judgment and remand the cause, with directions that 
the circuit court enter a proper judgment in behalf of the 
beneficial plaintiff, who is now of age, after having first 
taken the usual account as to rents and profits. Al! concur. 
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ABATEMENT. 


OF SUIT, BY DEATH OF PARTY. See Gamble v. Daugherty, 599. 


ACCOMPLICE. 


Testimony or. See The State v. Reavis, 419. 


ADMINISTRATION. 


1. PRINCIPAL AND ANCILLARY ADMINISTRATION: LIABILITY OF ADMINIS- 
TRATOR. Where the same person conducts the principal adminis- 
tration of an estate in another State, and ancillary administration 
here, he will not be liable upon his ancillary bond for the proceeds 
of land sold in the other State, though the money is brought into 
this State. The State ex rel. Liggett v. Osborn, 86. 


2. PROCEEDINGS BY ADMINISTRATOR DE BONIS NON TO COMPEL FORMER 
ADMINISTRATOR TO ACCOUNT: PRACTICE: NoTICcE. It was necessary 
to the validity of a proceeding in the probate court instituted by 
an administrator de bonis non under section 67 of article 1 of the 
administration law, (1 Wag. Stat., 81,) to recover assets not ac- 
counted for by the former administrator, that he, as well as his 
sureties, should be notified ; but if, after appeal, the administrator 
entered his appearance in the circuit court, that authorized the ren- 
dition of a judgment there against both him and the sureties. 
Brown v. Weatherby, 152. 


3. ADMINISTRATOR’s BOND. It is not essential to the validity of an 
administrator’s bond that it shall have been approved by the pro- 
bate court. Ib. 


4. ——: DELIVERY: ERASURE OF NAMES OF SURETIES. An adminis- 
trator’s bond, after being signed, was placed by the administrator in 
a pigeon-hole of a desk where other probate papers were kept, and 
at which business of a probate nature was transacted, and which 
was in the office of the judge of probate and under control of him- 
self and his clerk; and, thereupon, the administrator entered upon 
the discharge of his duties; Held, that these facts sufficiently proved 
delivery and acceptance of the bond. Held, further, that the sub- 
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sequent erasure of the names of the sureties would not release them 
from liability. Ib. 


HEIR, WHEN NOT PROPER PARTY TO surt. The heir is neither a 
necessary nor proper party to be joined with the administrator in 
an action to recover a demand due the decedent. Hellmann r. 
Wellenkamp, 407. 


REMEDY OF HEIR, WHEN ADMINISTRATOR FAILS TO ENFORCE CLAIM 
DUE HIS INTESTATE FROM ANOTHER ESTATE. If the admipristrator of 
an individual estate permits the partnership estate of a firm of 
which his intestate was a member to be finally settled, without pro- 
curing the allowance and payment of a demand due the intestate 
from the firm, the remedy of the heir is against the administrator 
and the sureties in his official bond, and, if they are solvent, he has 
no remedy against the surviving partner, or his assignee holding 
property of the firm, with knowledge of the facts. Jb. 


ACTION FOR WASTE AFTER FINAL SETTLEMENT. A petition in an ac- 
tion brought against an administrator by a distributee, after final 
settlement, to charge him for waste and mismanagement of the es- 
tate, is fatally defective, if it fails to state that there are no credit- 
ors, and that the property alleged to have been wasted was not 
applicable to the payment of debts. (Wag. Stat., p. 118,26.) Fos- 
ter v. Kenrick, 422. 


Ir an administrator sells land subject to a mortgage, and afterward 
pays off the mortgage out of the general assets of the estate, he will 
have a clear equity against the purchaser for reimbursement out 
of the land. Greenwell v. Heritage, 459. 


PARTNERSHIP! ADMINISTRATION. The mere fact that final settle- 
ment has been made of a partnership estate in the probate court, 
does not invest the administrator with title to the property of the 
estate on hand at the time of such settlement. Ziemann v. Molli- 


ter, 512. 


ATTACHMENT: CREDITOR’S RIGHTS IN CASE OF LOSS OF ATTACHED 
PROPERTY: ADMINISTRATION. If a creditor causes property of his 
debtor to be attached, sufficient in value to pay the debt, and the 
property is lost pending the litigation, through the insolvency of 
the officer in whose custody it is left, and his sureties, the creditor 
cannot afterward enforce his demand against other property of the 
debtor. If the debtor die pending the litigation, the fact that the 
property attached might have been taken, notwithstanding the at- 
tachment, to pay funeral expenses, expenses of the last illness and 
the allowance to the widow, will not change this rule. Kenrick v. 


Huff, 570. 


ATTACHMENT: ADMINISTRATION. If a decedent leave property un- 
der attachment in the hands of the sheriff, that officer may be re- 
quired by the circuit court, on motion either of the administrator 
or the plaintiff in the attachment, to turn the same over to the ad- 


ministrator. 


AcTION BY LEGATEE AGAINST EXECUTOR. If an executor has in 
his hands funds applicable to the payment of a legacy and su fli- 
cient for the purpose, the legatee has no concern with the collection 
of debts due the estate, and cannot maintain an action against the 
executor for failure to collect. The State ex rel. Nichols v. Adams, 620 . 
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13. DovuBLe FIDUCIARY CAPACITY: FINAL SETTLEMENT, WHEN NOT CON- 
cLusive. The curator of the estate of a minor had also been ad- 
ninistrator of the minor’s deceased father, and as such had made 
final settlement. He subsequently presented his accounts as cura- 
tor for final settlement. Upon objections made by the ward; Held, 
that if he had failed to account in his capacity as administrator for 
any money received from the father’s estate to which the ward was 
entitled as distributee, he might be charged with it as curator. To 
that extent, the final setthement as administrator was not conclusive 
as between them. Jn the Matter of the Final Settlement of Wood, 623. 


14. Manpamvus will not lie to compel an executor to publish a notice 
of sale of real estate ordered by the probate court, in the newspa- 
per in which official notices are required by law to be published. 
The State ex vel. Lionberger v. Tolle, 645. 


5. ADMINISTRATION: PETITION FOR SPECIFIC PERFORMANCE. Section 
39, page 148, Revised Statutes 1855, required every petition to the 
court of probate to enforce against an administrator specific per- 
formance of a contract of his intestate to convey real estate, to be 
verified by the affidavit of the petitioner. Without such aftidavit 
the court acquired no jurisdiction to make the order prayed for. 
Baldwin v. Whitcomb, 651. 


_ 
yg 


ADVERSE POSSESSION. 


— 


. A municipal corporation is as much bound to keep a street or high- 
way free from obstruction when the title has been acquired by user 
as when acquired by grant or condemnation. Beaudean v. The City 
of Cape Girardeau, 392. 


bo 


AS AFFECTED BY FORCIBLE ENTRY AND DETAINER. A forcible en- 
try upon the actual adverse possession of another, followed by an 
unlawful detainer, does not interrupt the adverse possession, if an 
action for the forcible entry and detainer is commenced within a 
reasonable time and prosecuted to a successful termination. Cary 
v. Edmonds, 523. 


PossEssiON, HOW CHANGED FROM FRIENDLY TO ADVERSE. If one 
buys land with borrowed money, taking the title in the name 
of the lender, and goes into possession under an agreement with 
the lender that the title is to be conveyed to him whenever he re- 
pays the loan, his possession will not become adverse as against 
the lender until he has made an open and explicit disavowal of the 
lender’s title and assertion of title in himself, and such disavowal 
and assertion have been brought home tothe lender. Estes v. Lung, 
605. 


a 





TitLe By. See Peting v. DeLore, 13. 
AS AFFECTING RIGHT TO MAINTAIN PARTITION suIT. See Dameron vy. 
Jameson, 97. 
ADVERTISEMENTS. 


POWERS OF ST. LOUIS CIRCUIT COURT AS TO JUDICIAL ADVERTISEMENTS. See 
The State ex rel. Lionberger v. Tolle, 645. 
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AMENDMENT. 


OF TRANSCRIPT OF JUSTICE OF THE PEACE. See Smith v. Chapman, 217. 


APPEAL. 


FROM ST. LOUIS COURT OF APPEALS: TIME FOR TAKING APPEAL AND 
GIVING APPEAL BOND. The St. Louis court of appeals has no power 
to allow an appeal to the Supreme Court after the lapse of fifteen 
days from the rendition of the judgment complained of; but may 
approve an appeal bond and order a supersedeas at any time during 
the term at which the judgment is rendered. R. 8. 1879, 23712, 
3713. The State ex. rel. Partridge v. Lewis, 170. 


: : MANDAMUs. The fact that that term has expired 
before the Supreme Court can decide an application to compel the 
court of — to entertain a motion for such approval and super- 
sedeas, will not prevent the issuing of a writ of mandamus requir- 
ing the court of appeals to entertain the motion, when it appears 
that the motion was made in time and was refused. Jb. 





WAIVER OF NoTICE or. See Parmerlee v. Williams, 410. 


APPEARANCE. 
WAIVES DEFECT IN suMMONS. See Hulett v. Nugent, 151. 
CurrEs WANT OF Notice. See Brown v. Weatherby, 152. 


A SCHOOL DISTRICT MAY ENTER VOLUNTARY APPEARANCE TO A suIT. See 
Thompson v. School District, 495. 


ASSAULT. 


INDICTMENT FOR FELONIOUS ASSAULT: SURPLUSAGE. An indictment un- 
der section 1264, Revised Statutes, in one count, charged that 
defendant ‘‘did assault, strike, stab, cut, maim, wound and dis- 
figure”’ one P. Held, that there was no duplicity or repugnancy. 
All the acts charged might be the result of a single assault. If any 
of them were unnecessarily alleged, it was surplusage, but would 
not vitiate the indictment. The State v. Van Zant, 541. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


PossEsSION MUST REMAIN WITH ASSIGNEE. The observance of a stip- 
ulation in an agreement between a debtor and part of his creditors, 
that he should have the exclusive possession and control of goods 
formerly assigned by him for the benefit of all his creditors, would 
be fraudulent and avoid the assignment. Hatcher v. Winters, 30. 


CONVEYANCE BY INSOLVENT ASsIGNoR. If a debtor, who has previ- 
ously conveyed to trustees for the benefit of his creditors, afterward 
conveys to one of the trustees the same land, such trustee would 
take subject to the assignment and the creditors would not’ be 
prejudiced thereby. Jb. 
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Practice. A suit to set aside, on the ground of fraud, a convey- 
ance by a debtor of land not included in his assignment for the 
benefit of creditors, should not be joined with a suit for an account- 
ing under the assignment. 


REMOVAL OF DELINQUENT TRUSTEES. If trustees in a deed of assign- 
ment for the benefit of creditors fail to dischargetheir duties, they 
may be removed by a proceeding at law and others placed in their 
stead. Ib. 


Wuere there was an agreement between a debtor and some of 
his creditors whereby they were to forego the benefits of an assign- 
ment by him for the benefit of all his creditors, Held, that, if such 
agreement was valid and he had so violated it as to absolve the 
other parties from their obligation, they could claim under the as- 
signment with the other creditors, and there would be no occasion 
for an equitable proceeding to vacate the agreement. 6. 


ASSIGNMENT OF PARTNERSHIP PROPERTY BY SURVIVING PARTNERS. 
One of the members of a firm having died, the survivors formed a 
new co-partnership and continued to carry on the business. Sub- 
sequently they made an assignment for the benefit of their indi- 
vidual creditors and the creditors of the new firm. The property 
conveyed to the assignees was real estate, the title to which was 
vested in the surviving partners, but which belonged to the old 
firm; Held, that the assignees took no title by the assignment. 
Tiemann v. Molliter, 512. 


ATTACHMENT. 


AFripavit. An affidavit for attachment not made by the plaintiff 
in person did not, on its face, state that it was made for him. It 
was, however, made by the same person who signed the petition as 
plaintiff’s attorney. Held, sufficient. Gilkeson v. Knight, 403. 


——. An affidavit for attachment made by an agent need not dis- 


close his means of knowledge. (Distinguishing Eldridge v. Steam- 
boat, 27 Mo. 595.) Ib. 


INTERPLEA: ACTION AGAINST OFFICER. The recovery of judgment 
by an interpleader in attachment proceedings, will be no bar to an 
action by the interpleader against the attaching officer for the 
wrongful seizure. Clark v. Brott, 473. 


CREDITOR’S RIGHTS IN CASE OF LOSS OF ATTACHED PROPERTY: ADMIN- 
ISTRATION. If a creditor causes property of his debtor to be at- 
tached, sufficient in value to pay the debt, and the property is lost 
pending the litigation, through the insolvency of the officer in 
whose custody it is Jeft, and his sureties, the creditor cannot after- 
ward enforce his demand against other property of the debtor. If 
the debtor die pending the litigation, the fact that the property at- 
tached might have been taken, notwithstanding the attachment, to 
pay funeral expenses, expenses of the last illness and the allowance 
to the widow, will not change this rule. Kenrick v. Huff, 570. 


APMINISTRATION. If a decedent leave property under attachment 
in the hands of the sheriff, that oflicer may be required by the cir- 
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cuit court, on motion either of the administrator or the plaintiff in 
the attachment, to turn the same over to the administrator. Jb. 





Or witnesses. See The State v. Hopper, 425. 


ATTORNEY. 


AFFIDAVIT FOR ATTACHMENT MADE BY. See Gilkeson y. Knight, 403. 


ATTORNEY AT LAW. 


See LAwyer. 


BAIL. 


In CASE OF HomiIcIDE. It is safe to refuse bail in a case of malicious 
homicide, when the judge would sustain a capital conviction, pro 
nounced by a jury on evidence of guilt, such as that exhibited on th« 
application to bail; and to allow bail when the prosecutor's evi- 
dence is of less efficacy ; and this rule is especially applicable when 
the application is made toa court of last resort. Ex parte Claunch, 


233 


BALLOT. 


SEE ELEcTION. 


BILL OF EXCEPTIONS. 


1, SKELETON BILL OF EXCEPTIONS. It is not essential that the bill of 
exceptions, as originally filed in the court below, shall contain the 
instructions; it is sufficient if they are therein called for in such 
manner as to enable the clerk to identify them when he comes to 
write out the bill at full length. The State v. Van Zant, 541. 


2. BILL OF EXCEPTIONS AFTER JUDGMENT. A defendant who has re- 
ceived sentence upon a plea of guilty is entitled to havea bill of 
exceptions allowed showing the action of the court upon a motion 
to set aside the judgment. The State v. Kring, 551. 


3. Ira motion for new trial filed in due time be continued to a suc- 
ceeding term of court, a bill of exceptions filed at the term at which 
the motion is determined will preserve exceptions taken at the 
trial. Henze v. The St. Louis, Kansas City & Northern Railway Com- 
pany, 636. 


BOND. 
1, ADMINISTRATOR’s BOND. It is not essential to the validity of an 


administrator’s bond that it shall have been approved by the pro- 
bate court. Brown v. Weatherby, 152. 
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DELIVERY: ERASURE OF NAMES OF SURETIES. An adminis- 
trator’s bond, after being signed, was placed by the administrator in 
a pigeon-hole of a desk where other probate papers were kept, and 
at which business of a probate nature was transacted, and which 
was in the office of the judge of probate and under control of him- 
self and his clerk; and, thereupon, the administrator entered upon 
the discharge of his duties; Held, that these facts sutliciently proved 
delivery and acceptance of the bond. Held, further, that the sub- 
sequent erasure of the names of the sureties would not release them 
from liability. Jb. 


BURDEN OF PROOF. 


Sree EvIpeENce. 


CERTIFICATE OF DEPOSIT. 


Errect OF BLANK INDORSEMENT OF NON-NEGOTIABLE CERTIFICATE 
oF pEpPosit. A blank indorsement of a non-negotiable certificate 
of deposit by the payee thereof, accompanied by delivery, will en- 
able the holder to make a valid pledge of the certificate to an inno- 
cent party, without reference to the equities between himself and 
the payee. The pledgee is authorized io infer absolute ownership and 
full right in the holder to pledge; but as against the true owner his 
recovery will be limited to the amount of his loan. The Inter- 
national Bank v. The German Bank, 183. 

-—. The certificate in question in this case had, written,across 
its face, the following words: ‘“ This certificate is subject to any 
subsequent claim for collection or any other fees arising out of the 
disbursement of the legacy of which this money is part of pro- 
ceeds.’”’ The bank which issued the certificate not asserting any 
rights under this stipulation, Held, that as between the other par- 
ties, it did not affect the operation of the foregoing rule. Jb. 





CHARITABLE BEQUEST. 


See First Baptist Church yv. Robberson, 326. 


CHURCH. 


VALIDITY OF DEVISES AND BEQUESTS TO CHURCHES UNDER CONSTITUTION 


REPEAL OF, BY STATUTE. 








or 1865. See First Baptist Church v, Robberson, 326. 


COMMON LAW. 


See The State v. Boogher, 631. 
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WITHIN WHICH THE GOVERNOR MAY VETO AN ACT. See Beaudean vy. The 





COMPUTATION OF TIME. 





City of Cape Girardeau, 392. 


CONSIGNOR AND CONSIGNEE. 


ConsiGNEE NON-RESIDENT AT POINT OF DELIVERY: DELIVERY TO CONSIGN- 





or’s AGENT. The fact that a consignee does not reside at the point 
where goods are to be delivered, and does not expect to be there to 
receive them, will not authorize the carrier to deliver them to a gen- 
eral agent of the consignor resident there. Wilson Sewing Machine 
Company v. Louisville & Nashville Railroad Company, 203. 


CONSTITUTIONAL LAW. 


SUBJECT AND TITLE OF ACT: ELECTION LAW. If all the parts of an 
act are germane to the subject indicated by the title, the act does 
not violate section 28, article 4 of the constitution, which provides 
that “no bill shall contain more than one subject, which shall be 
clearly expressed in its title.” A provision in an act “ concerning 
popular elections,” authorizing the governor to fill vacancies in 
elective offices i is germane to the general subject and is valid. R.%. 
1879, 25527. The State ex rel. The Attorney General v. Mead, 266. 


CONSTITUTIONAL PROVISIONS, MANDATORY, DIRECTORY: LEGISLATIVE 
PROCEEDINGS: JOURNALS OF THE LEGISLATURE. The first clause of 
section 387, article 4 of the constitution: No bill shall become 
a law until the same shall have been signed by the presiding officer 
of each of the two houses in open session,” is mandatory ; the re- 
maining clauses of the section are directory. 

An act is not to be held void because the journals of the Legislature 
fail to show a strict observance of the formalities prescribed ‘by these 
clauses, as, for instance, that the presiding officer suspended all other 
business and declared that such bill would then be read, and that, 
if no objections were made, he would sign the same, to the end that 
it might become a law, nor that the bill was immediately sent to 
the other house. 


LEGISLATIVE PROCEEDINGS AND JOURNALS: BILLS TO BE SIGNED IN 
OPEN SESSION. It is not essential to the validity of an act that the 
journals of the Legislature should expressly state that the signing 
y the + ie officers of the two houses was done in “open ses- 
sion.’ . 





: PRESENTING BILLS TO THE GOVERNOR. . It is not es- 
sential to the validity of an act that the journals of the Legislature 
should show that the requirements of section 38, article 4 of the 
constitution, have been complied with by the secretary of the sen- 
ate or the clerk of the house of representativ es, one or the other of 
whom (according as the bill originated in the senate ur house) is 
required by that section to present every bill as soon as it has been 
signed by the presiding officers of both houses, and on the same 
day, in person, to the governor. The requirements of that section 
are directory only. Jb. 
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Section 5527 of the Revised Statutes is not subject to any consti- 
tutional objection. Jb. 


VALIDITY OF DEVISES AND BEQUESTS TO CHURCHES UNDER CONSTITU- 
TION OF 185. A devise of land not exceeding one acre to a 
church or religious society to erect a church upon, was permitted 
by section 13, article 1 of the constitution of 1865 ;, but a bequest of 
money to such a society for the purpose of building a church or for 
the support of a minister was prohibited. 

So, it is to the last degree doubtful whether a bequest to such a 
society to be used for the erection of a female seminary was not 
= prohibited by that section. First Baptist Church v. Robberson, 

26. 


GOVERNOR'S VETO: COMPUTATION OF TIME. In computing the ten 
days allowed by the constitution to the governor within which to 
return a bill with his veto, the rule of excluding the first and in- 
cluding the last day should be applied. Beaudean v. The City of 
Cape Girardeau, 392. 


INSTRUCTIONS IN MURDER CASES: CONSTITUTIONAL LAW: INDEPEND- 
ENCE OF THE JUDICIARY. Section 1234 of the Revised Statutes of 
1879, is not to be understood as requiring the trial courts, in 
murder cases, to instruct the jury as to murder in the second de- 
gree whether there is evidence to which the instruction could ap- 
ply or not. If such were its meaning, it would be an invasion of 
the province of the judiciary. The legislature cannot prescribe 
what instructions the courts shall give, unless they have previously 
embodied into a legislative enactment, as the law of the land, the 
substance of such instructions. The State v. Hopper, 425. 

DouBLE DAMAGE SECTION OF RAILROAD LAW, CONSTITUTIONAL. Sec- 
tion 43 of the railroad law, (Wag. Stat., 310,) making railroad com- 
panies liable in double damages for stock killed by them in conse- 
quence of failure to erect and maintain fences, is not obnoxious to 
either the 5th or the 14th amendment to the constitution of the 
United States, both of which prohibit the taking of property with- 
out due process of law. Neither is it in conflict with section 8, 
article 11, of the constitution of Missouri of 1875, which declares 
that the clear proceeds of all penalties and forfeitures shall belong 
to the public school fund. Spealman v. The Missouri Pacific Railway 
Company, 454. 

EXTENSION OF JURISDICTION OF MOBERLY COURT OF COMMON PLEAS. 
Section 5 of the schedule to the constitution of 1875, provides that 
certain courts of common pleas “ shall continue to exist and exercise 
their present jurisdiction until otherwise provided by law.” Held, 
that this left to the legislature the power to enlarge or diminish the 
jurisdiction of these courts, or to abolish them entirely. An act 
extending the jurisdiction of the Moberly court of common pleas 
over an additional township, is a proper exercise of this power. 
The State v. Brown, 454. 


CRIMINAL PLEADING: PRISONER'S RIGHT TO KNOW NATURE AND 
CAUSE OF ACCUSATION: FALSE PRETENSES. The prisoner’s constitu- 
tional right to be informed of the nature and cause of the accusa- 
tion is sufficiently assured to him if the indictment preserves tlic 
substance of the offense. It is not necessary that it should descend 
to a minute detail of the facts and circumstances constituting the 
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offense. On this principle the form of indictment for obtaining 
money by bogus checks, or other false pretenses, prescribed by sec- 
tion 1561, Revised Statutes 1879, is sufficient, and the section is con- 
stitutional. The State v. Fancher, 460. 


CORPORATION: DOUBLE LIABILITY UNDER CONSTITUTION OF 1865. The 
double liability imposed by the constitution of 1865 did not attach 
to stock issued prior to that date. Fairchild v. Masonic Hall Associa- 
tion— Hunt, Stockholder, 526. 


TRIAL FOR MURDER IN FIRST DEGREE AFTER REVERSAL OF CONVICTION. 
Section 23, article 2 of the constitution of 1875, has abrogated the 
rule laid down in the case of the State v. Ross, 20 Mo. 32, that where 
a conviction of murder in the second degree on an indictment 
charging murder in the first degree has been set aside, the defend- 
ant cannot again be tried for murderin the first degree. The State 
v. Simms, 538. 


TiTLe or act. See City of Kansas v. Payne, 159. 


POWERS OF ST. LOUIS CIRCUIT COURT IN RESPECT TO JUDICIAL ADVERTISE= 


to 


lr 


MENTS. See The State ew rel. Lionberger vy. Tolle, 645. 


CONTINGENT REMAINDER. 


DevVISE TO CHILDREN TO BE ALIVE AT A FUTURE TIME. A testator de- 
vised all his property to his wife, ‘‘ to hold at her will and pleasure 
during her natural life or widowhood. And, at the death or marriage 
of my said wife, it is my will. that all my estate heretofore bequeathed 
shall be equally divided between my children that are alive, or their 
bodily children, to-wit: (naming them ;) in equal share or proportion. 
And it is my will and pleasure that my said wife has the pleasure, 
and is permitted, to give to any of my children property toward 
their portion when they arrive at age, by having the same valued 
and taking their receipt for the same as so much toward their por- 
tion of my estate.” eld, that the children intended were such as 
should be alive at the death or re-marriage of the widow, and not 
such as were alive at the time the will was made, and the estate de- 
vised to the children was, therefore, a contingent remainder. Held, 
also, that the power conferred upon the widow of giving to any of 
the children property toward their portion, when they should arrive 
at age, did not affect the character of the children’s estate, since it 
was altogether optional with her whether she would exercise it, and 
it had nothing to do with the ultimate division of the property. 
DeLassus v. Gatewood, 371. 


A contingent remainder is not a descendible interest. Jb. 


CONTRACT. 


NON-LIABILITY OF PUBLIC OFFICERS ON ILLEGAL CONTRACTS EXECUTED 
ON BEHALF OF THE PUBLIC. Where the officers of a public or mu- 
nicipal corporation acting officially enter into a contract under 
an innocent mistake of law, in which the other contracting party 
equally participates, with equal opportunities of knowledge, neither 
party at the time looking to personal liability, the officers are not 
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personally Liable; and the same rule applies to the officers of a 
public body which is not a corporation. Mumphrey v. Jones, 62. 


Case aDJupDGED. Defendant executed a note as director of a pub- 
lic school district, for the benefit of the district, in good faith believ- 
ing himself authorized to bind the district, and intending to bind it 
and not himself. The other parties to the note, before it was exe- 
cuted, concluded from an examination of the school law, that the 
district could be so bound. This proving to be an erroneous con- 
clusion, this action was brought to charge the defendant as maker. 
Held, that he was not bound. Jb. 


LEASE OF AN ORGAN: SALE BY LESSEE PASSES NO TITLE. One R re- 
ceived an organ from plaintiff under a written lease, conditioned 
for the payment of rent monthly, and further conditioned that R 
should have the privilege of purchasing at any time during the con- 
tinuance oi the lease at a price fixed, in which event all previous 
payments of rent should be deducted. The title was expressly re- 
served to plaintiff. R, without purchasing, sold and delivered the 
organ to defendant, representing it to be hisown. Defendant bought 
in good faith, without notice of the lease, and paid full price; Held, 
that he, nevertheless, got no title; and it was immaterial that the 
lease was not proved or acknowledged and recorded. Sumner v. 
Cottey, 121. 


EXECUTORY CONTRACT OF SALE! DECISION OF THIRD PARTY AS TO QUAL- 
ITY OF GOoDs. In the absence of fraud, the decision of one agreed 
upon between the parties to an executory contract of sale to deter- 
mine whether the goods offered conform to the requirements of the 
contract, is binding. Nofsinger v. Ring, 149. 


ASSUMPTION OF ANOTHER’S OBLIGATION: FAILURE OF CONSIDERA- 
tion. Ata foreclosure of a deed of trust upon a leasehold in- 
terest executed by an association to secure its debts, B & T be- 
came the purchasers. As payment of the purchase money they 
assumed the debt, and by way of indemnity to certain persons who 
were sureties of the association, they executed a mortgage in their 
favor. Atthe time this transaction took place the leased property 
was subject to a deed of trust which was subsequently foreclosed, 
whereby the leasehold interest was extinguished. B & T bought 
with knowledge of this deed of trust and without warranty of title 
to the leasehold, and no fraud or deceit was practiced on them. 
Held, that as between them and the sureties Whom they had indem- 
nified, the liability of the latter had not been revived, and they had 
a right to claim the benefit of the mortgage B & T had given them. 
Thornton v. The National Exchange Bank, 221. 


VERBAL CONTRACT FOR INTEREST. A verbal agreement to assume a 
debt past due and bearing interest at the rate of six per cent, with a 
promise to pay eight per cent in the future, will not be binding for 
the payment of interest at eight per cent, but it will bind the prom- 
isor to pay the debt and six per cent. Filley v. McHenry, 417. 

MEANING OF “GIVE” AS USED IN A contract. By way of com- 
promise of all differences between the parties interested in the 
estate of a deceased person, the heirs agreed to “give” the widow 
$3,750 and a certain lot of ground. Held, that the word “ give,” so 
far as it related to the lot, must be taken in the sense of “ convey,” 
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and so far as it related to the money, in the sense of “pay.” Carter 
v. Alexander, 585. 


CovENANT TO CONVEY BINDS COVENANTOR TO CONVEY GOOD TITLE. 
When a person on sufficient and valuable consideration agrees 
and binds himself in a written contract, which remains executory, 
to convey land, and nothing more appears, and there is nothing on 
the face of the contract indicating a different intention, the obliga- 
tion thus assumed is, that he will make a conveyance effectual to 
pass the title to the purchaser. Jb. 


CONTRACT, WRITTEN, VERBAL. In the absence of fraud a written 
contract supersedes a prior verbal agreement concerning the same 
matter. Hagar v. Hagar, 610. 


EXECUTORY PROMISE BY PARENT TO CHILD FOR CONVEYANCE: SPE- 
CIFIC PERFORMANCE. While a mere promise made by a parent 
to a child to give him an estate, supported by no other considera- 
tion than love, will not be enforced if the parent dies without hav- 
ing conveyed, a promise in writing declared in the instrument to be 
founded upon a valuable consideration and conditioned that the 
child shall enter and improve the land, followed by actual entry 
and improvement, will be binding; and specific performance will 
be enforced.. Jb. 


OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY'S FEE FOR COL- 
LECTION, NOT A PROMISSORY NoTr. An obligation forthe payment of 
money, otherwise in the usual form of a negotiable note, contained 
a stipulation that in case it was not paid when due, the makers 
should pay an attorney’s fee of 10 per cent for collection, and au- 
thorizing judgment to be entered for the fee along with the debt. 
Held, that it was no promissory note. First National Bank of Carth- 
age v. Marlow, 618; Storr v. Wakefield, 622; First National Bank of 
Trenton v. Gay, 627. 


WHAT CONSTITUTES DELIVERY AND ACCEPTANCE. See Brown vy. Weather- 


by, 152. 


CONVERSION. 


One of two joint owners of goods cannot sue alone for their conversion. 


Little v. Harrington, 390. 


Or crops, action ror. See Phillips vy. Flynn, 424. 





CORPORATION. 


FAILURE TO BECOME INCORPORATE: LIABILITY OF ASSOCIATES AMONG 
THEMSELVES FOR DEBTS OF ASSOCIATION. The managers of an as- 
sociation supposed by its members to have been duly incorporated, 
in pursuance of authority given by their associates made ex) en- 
ditures and incurred liabilities on behalf of the supposed corpor- 
ation. It turned out, however, that owing to failure to file the 
requisite certificate with the Secretary of State, the association had 
never become a corporation, in consequence of which the managin 

members became personally bound and did pay allthe debts. Held, 
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that their associates were bound to share the loss with them, each 
in proportion to the stock subscribed by him, and the fact that any 
subscriber had paid up his subscription in full, or had paid the 
double liability to which stockholders in corporations were at one 
time subject, did not exempt him from liability for further contri- 
bution, but he was entitled, upon an accounting, to be allowed for 
such payments. Richardson v. Pitts, 128. 


NATIONAL BANKS: POWER TO AVAIL THEMSELVES OF REAL ESTATE 
SECURITY: PENALTY FOR ACTS ULTRA VIRES. If a National bank dis- 
counts a note secured by deed of trust on real estate, the security 
passes to and may be enforced by the bank. The transaction is a 
violation of section 5137 of the National banking act; but neither 
the borrower nor a creditor of the borrower can avail himself of 
that fact. The only penalty to which the bank is liable is forfeiture 
of its charter, and that penalty can be invoked oalvy by the sovereign, 
*the United States. Thornton v. The National Exchange Bank, 221. 


ULTRA VIRES, WHEN NO DEFENSE AGAINST A CORPORATION. The ma- 
ker of a note discounted by a corporation at his instance cannot de- 
fend an action on the note brought by the corporation on the ground 
that the corporation had by its charter no power to discount notes. 
St. Joseph Fire & Marine Insurance Company vt. Hauck, 465. 


MEANING OF “‘ PERPETUAL SUCCESSION.”’ A private corporation was 
invested by its charter with ‘‘ perpetual succession.”” Held, that 
these terms in their natural and ordinary acceptation signify indefi- 
nite duration, and not merely continuous or uninterrupted succes- 
sion for a limited time, and as in this instance they were unrestricted 
by other terms, the ordinary signification must prevail, and the cor- 
poration be held invested with the right to exist forever. Fairchild 
v. Masonic Hall Association— Hunt, Stockholder, 526. 


DoUBLE LIABILITY: CONSTRUCTION OF GENERAL CORPORATION LAWS 
or 1845 anp 1855. The 13th section of the general corporation 
law of 184& declared that in all corporations “hereafter created,”’ 
the corporators should be subject to a double liability, (R. S. 1845, 
p. 233). In 1855 this law was revised, and the 13th section of the 
revised act, in precisely the same language, declared the same lia- 
bility in all corporations “ hereafter created.” (R. 8. 1855, p. 372.) 
The word “ hereafter’? when used in a statute, it was declared in 
the Revision of 1855, should be construed to mean “the time after 
the statute containing such term shall take effect.”” By another 
section of the same revision it was declared that all acts revised at 
that session of the general assembly should be taken and construed 
as repealing the acts previously in force, (R. 8. 1855, p. 1026, % 20). 
The Masonic Hall Association having been incorporated in 1853; 
Held, that the double liability imposed upon its stockholders by the 
law of 1845 was removed by the repeal of that lawin 1855; that the 
law as then re-enacted did not apply to any corporation created be- 
fore its date, and therefore the stockholders of that corporation 
were not subject to a double liability. Norton, J., Dissenting. Jb. 


DouBLE LIABILITY UNDER CONSTITUTION OF 1865. The double lia- 
bility imposed by the constitution of 1865 did not attach to stock 
issued prior to that date. Ib. 


CoRPORATION: CREDITOR’S REMEDY AGAINST STOCKHOLDER: GARNISH- 
MENT. A stockholder can only be made liable to an execution 
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creditor of the corporation on garnishment when he is in default to 
the corporation for installments due on his stock, or for calls made 
7 the directors. If his liability is not due according to the terms 
of his subscription, and no call has been made by the directors, the 
creditor’s remedy is by special execution awarded under section 13, 
page 291, Wagner’s Statutes. Simpson v. Reynolds, 594. 


CO-TENANCY. 


JOINT PURCHASE: POSSESSION OF ONE PURCHASER INURES TO BENEFIT 
or BoTH. Two persons purchased jointly at a sale under a deed of 
trust and afterward one of the two, the other refusing to join, in 
order to induce the grantor in the deed of trust to vacate, paid her 
money and received exclusive possession. Held, that the possession 
so obtained inured to the benefit of both, and this regardless of 
whether the trust sale conferred any title or right to the possession 
or not. Davis v. Givens, 94. 


Rep.tevin. To maintain replevin, the plaintiff must be entitled to 
the immediate and exclusive possession of the property. Hence 
the action will not lie where the plaintiff and defendant atthe time 
of the caption were joint owners. Lisenby v. Phelps, 522. 


COUNTY. 


CouNTY COURT’S CONTROL OVER COLLECTOR. EQUITY. The county court 


having accepted from the county collector a bond and mortgage to 
secure a delinquency in his accounts, afterward surrendered and 
canceled them without receiving payment of the debt. This action 
being brought by the county to set aside the order of surrender and 
cancellation as having been illegally and fraudulently made, and to 
reinstate the bond and mortgage; Held, that there was no ground 
for the interposition of a court of equity. Barton County r. Harring- 
ton, 118. 


COUNTY COLLECTOR. 


Or st. Louis ‘county. See The State ex rel. Attorney General vy. Wat= 


son, 470. 


COURTS. 


St. LOUIS COURT OF APPEALS: TIME FOR TAKING APPEAL AND 
GIVING APPEAL BOND. The St. Louis court of appeals has no power 
to allow an appeal to the Supreme Court after the lapse of tifteen 
days from the rendition of the judgment complained of ; but may 
approve an appeal bond and order a supersedeas at any time during 
the term at which the judgment is rendered. R. 8. 1879, 723712, 
8713. The State ex. rel. Partridge v. Lewis, 170. 


: : MANDAMUS. The fact that that term has expired 
before the Supreme Court can decide an application to compel the 
court of — to entertain a motion for such approval and super- 
sedeas, will not prevent the issuing of a writ of mandamus requir- 
ing the court of appeals to entertain the motion, when it appears 
that the motion was made in time and was refused. Jb. 
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JURISDICTION OF PROBATE AND CIRCUIT COURTS OF GREENE COUNTY, 
IN THE CONSTRUCTION of wiLLs. The probate and common pleas 
court of Greene county was by law, (Local Acts 1855, p. 58, 2 4,) 
invested with “ exclusive original jurisdiction ad ° to hear 
and determine all disputes and controversies whatsoever respect- 
ing wills, the right of executorship, administration or guardian- 
ship, or respecting the duties or accounts of executors,” &c. Held, 
that the jurisdiction so conferred did not embrace the powers of a 
court of chancery, and, therefore, a suit to construe a will and to as- 
certain the rights of the devisees and legatees and the duties of the 
executor thereunder, was not cognizable in the probate and common 
pleas court, but only in the circuit court, and this whether adminis- 
tration was still pending in the former court or not. Hoven and 
Henry, JJ., dissenting. J irst Baptist Church v. Robberson, 326. 
om 

JUDGE'S CONTROL OVER THE RECORDS OF THE CouRT. If the record 
of a criminal case as made up by the clerk, erroneously fails to 
show that the defendant was present during the trial, the judge 
may, at any time during the term, cause a proper entry to be made 
showing his presence. The State v. Robertson, 446. 


CoNSTITUTIONAL LAW! MOBERLY COURT OF COMMON PLEAS. Section 
5 of the schedule to the constitution of 1875, provides that certain 
courts of common pleas “ shall continue to exist and exercise their 
present jurisdiction until otherwise provided by law.” Held, that 
this left to the legislature the power to enlarge or diminish the jur- 
isdiction of these courts, or to abolish them entirely. An act ex- 
tending the jurisdiction of the Moberly court of common pleas over 
an additional township, is a proper exercise of this power. Th 
State v. Brown, 454. 


CONSTITUTIONAL LAW: POWERS OF ST. LOUIS CIRCUIT COURT IN RE- 
SPECT TO JUDICIAL ADVERTISEMENTS. Section 320, Revised Statutes 
1879, provides that in all cities having a population of more than 
one hundred thousand inhabitants, a board consisting of the judges 
of the circuit court of such cities shall receive bids and award the 
publication of all advertisements, judicial notices and orders of 
publication required by law to be made, to the newspaper making 
the lowest bid. Article 3 of the constitution prohibits the exercise 
by either department of the government of any power belonging to 
another, except in the instances expressly directed or permitted by 
the constitution. Section 27, article 6, declares that the circuit court 
of the city of St. Louis shall consist of five judges, each of whom 
‘shall sit separately for the trial of causes and the transaction of 
business in special term. The judges of said court may sit in gen- 
eral term for the purpose of making rules of court and for the trans- 
action of such other business as may be provided by law; 
ws but shall have no power to review any order, decision or pro- 
ceeding of the court in special term.’’ The judges of the circuit 
court of the city of St. Louis, (a city of more than 100,000 inhabit- 
ants,) having awarded a contract in pursuance of section 320, supra ; 
Held, that the contract was not void for want of power in them 
to make it. The power given to the judges of that court in section 
27 to transact “such other business as may be provided by law,” 
includes the performance of such duties pertaining to judicial busi- 
ness as the legislature may deem it necessary for the judges to per- 
form, with a view to the efficient administration of justice or the 
rotection of the rights of litigants and others who are to be affected 
y legal proceedings; and, therefore, the act, so far at least as it re- 
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lates to the city of St. Louis, is warranted by this section of the 
constitution, and confers the power to make the award. The State 
ex rel. Lionberger v. Tolle, 645. 





COVENANT. 


ENANT TO CONVEY BINDS COVENANTOR TO CONVEY Goop TITLE. When 
a person on sufficient and valuable consideration agrees and binds 
himself ina written contract, which remains executory, to convey 
land, and nothing more appears, and there is nothing on the face of 
the contract indicating a different intention, the obligation thus as- 
sumed is, that he will make a conveyance effectual to pass the title 
to the purchaser. Carter v. Alexander, 585. 


CRIMINAL LAW. 


INDICTMENT PENDING FORMER INDICTMENT FOR SAME OFFENSE : 
practice. The finding of an indictment does not ipso facto quash a 
pending indictment against the same defendant for the same offense. 
The statute, (Wag. Stat., 2 4. p. 1087,) means that the indictment 
first found shall be quashed by the court, and until that is done, 
the defendant cannot be put upon his trial on the second. The 
State v. Smith, 45. 





EVIDENCE OF ANOTHER OFFENSE, WHEN ADMISSIBLE: MURDER. On the 
trial of an indictment for one offense, evidence of another offense 
committed by the prisoner may be given against him if it tends to 
establish the offense charged, or any fact which is one of its con- 
stituent elements. Hence, in support of a charge of murder, evi- 
dence may be introduced to show that on several occasions previous 
to the homicide, defendant threatened, assaulted and attempted to 
kill the deceased. The State v. Nugent, 136. 


Sucn evidence as the foregoing is adinissible, not simply for the 
purpose of proving intent, but generally, in support of the charge 
of deliberate murder. It equally proves delibefation and intent. 


Witness. The State is not bound to furnish the defendant with a 
list of her witnesses before trial. Jb. 


REASONABLE povust. If the trial court, after informing the jury 
what facts will constitute guilt on the part of the accused, further 
instructs them that before they can find him guilty those facts must 
be found beyond a reasonable doubt, that is sufficient. It is not 
necessary to go further and instruct as to the effect of a reasonable 
doubt of the presence of any one or more o/ the elements of the 
crime. Ib. 


DELAY IN BRINGING ACCUSED TO TRIAL. This court will not interfere 
with the action of the trial court in refusing a prisoner’s motion to 
be discharged from custody for delay in bringing him to trial, unless 
it is made to appear by the record that the delay was unreasonable. 


INSANITY AS A DEFENSE: BURDEN OF PROOF: QUANTUM OF PROOF. 
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The burden of proving insanity as a defense to a charge of crime, 
rests upon the defendant. To make out the defense it is neces- 
sary to produce evidence which will reasonably satisfy the jury of 
the fact. Henry, J., dissenting as to the quantum of evidence. 
The State v. Redemeier, 173. 


JUSTICE’S COURT: CRIMINAL PROCEDURE: PROSECUTING ATTORNEY. 
If a complaint filed with a justice of the peace, charging a felony, 
is, in the opinion of the prosecuting attorney, defective, that officer 
may dismiss the prosecution, and if he does, and an information is 
filed by the coroner against the same person for the same offense 
before another justice, the latter ofiicer will have jurisdiction to 
make the preliminary examination and commit to Jail. x Parte 
Claunch, 233. 

BAIL IN CASE OF HOMICIDE. It is safe to refuse bail in a case of ma- 
licious homicide, when the judge would sustain a capital conviction 
pronounced by a jury on evidence of guilt, such as that exhibited 
on the application to bail; and to allow bail when the prosecutor’s 
evidence is of less efficacy; and this rule is especially applicable 
when the application is made to a court of last resort. Jb. 


PUNISHMENT OF YOUTH UNDER SIXTEEN. Section 10, article 9 of the 
statute concerning crimes and punishments, provides: ‘ When- 
ever any person under the age of sixteen years shall be convicted of 
any felony, he shall be sentenced to imprisonment in a county jail, 
not exceeding one year, instead of imprisonment in the peniten- 
tiary,as prescribed by the preceding provisions of this law.” Held, 
that this section makes imprisonment in the county jail a substitute 
for imprisonment in the penitentiary only, not for the death pen- 
alty. The State v. Barton, 288. 


RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST EVI- 
pence. The Supreme Court will not reverse a judgment in a crim- 
inal case on the ground that the verdict is against the evidence, 
unless there is a total absence of evidence, or it fails so completely 
to support the verdict that the necessary inference is that the jury 
must have acted from prejudice or partiality. The State v. Musick, 
401; The State v. Zorn, 415. 


THE ACCUSED As A witNess. While the defendant in a criminal 
case isa competent witness, the fact that heis the defendant may 
be shown for the purpose of affecting his credibility, and it is proper 
for the court so to instruct the jury. The State v. Zorn, 415. 


EVIDENCE OF OTHER OFFENSES. Upon the trial of an indictment for 
larceny, evidence of other larcenies committed by the defendant 
is inadmissible. The State v. Reavis, 419. 


TEsTIMONY OF accoMPLICE. The rule announced by this court in 
the case of The State v. Jones, 64 Mo. 391, as to the weight to be 
attached to the testimony of an accomplice is adhered to. Ib. 


THE ACCUSED AS A WITNESS. Ina criminal proceeding the defend- 
ant’s status as a witness is the same as that of a party toa civil suit 
who becomes a witness for himself, but it cannot be declared, as a 
matter of law, that his testimony in his own behalf is entitled to 
the same credit as if he were testifying in a civil suit in his own 
behalf. (Criticising State v. Swain, 68 Mo. 608.) The State v. Coop- 
er, 436. 
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16. CoNsTRUCTION OF CRIMINAL sTATUTES. Where a criminal statute 
forbids several things in the alternative, it is to be construed as 
creating but one offense; and an indictment may charge the de- 
fendant with the commission of all the acts, using the conjunction 
and where the statute uses the disjunctive or. 

This rule applied to an indictment under the statute against ob- 
taining money under false pretenses. (R. 8S. 1879, 2 1561.) The State 
v. Fancher, 460. 


17. PLEA OF GUILTY UPON AN UNDERSTANDING AS TO SENTENCE. If the 
defendant enters a plea of guilty under the belief induced by some- 
thing said or done by the judge, that by so doing he will receive a 
punishment less severe than the maximum allowed by law, he 
should not afterward be sentenced to the maximum, but should 
rather be permitted to withdraw his plea and file a plea of not guilty, 
if he so desires. The State v. Stephens, 535. 


18. TESTIMONY OF DEFENDANT AS EVIDENCE AGAINST HIMSELF. If the 
defendant in a criminal case voluntarily offers himself as a wit- 
ness in his own behalf, his answers to questions propounded to 
him upon cross-examination may be used against him upon a sec- 
ond trial of the same case. Such answers cannot be treated as in- 
voluntary admissions. The State v. Eddings, 545. 


19. PLEA OF GUILTY UNDER AGREEMENT AS TO SENTENCE. If a defendant 
in a criminal case enters a plea of guilty in consequence of an 
agreement with the prosecuting officer, apparently sanctioned by 
the judge, as to the sentence, a more severe sentence should not be 
awarded. He should rather be allowed to withdraw his plea of 
guilty and file a plea of not guilty, if he desires. The State v. Kring, 
551. 


20. CoMMON LAW, CONVERTED INTO STATUTORY OFFENSE: REPEAL OF 
comMMON LAw. When an act which previously was an offense at 
common law only, is declared by statute to be an offense, and a pun- 
ishment is prescribed for it, the common law on the subject is re- 
pealed. The State v. Boogher, 631. 


21. REPEAL OF LAW AFTER COMMISSION OF OFFENSE. Sections 1675 
and 3151 of the Revised Statutes, continue the liability to prosecu- 
tion and punishment, of one who has been guilty of an offense 
against the law, notwithstanding a repeal of the law after the com- 
mission of the offense, only when the offense is one defined by 
statute, and the statute is repealed, not where it is one existing at 
common law only, and the common law is repealed by the enact- 
ment of a statute. Ib. 





CRIMINAL PROCEDURE IN MUNICIPAL couRT. See Missouri City v. Hutch- 
inson, 46. 


CoMPETENCY OF JUROR WHO HAS FORMED AN OPINION. See The State v. 
Barton, 288. 


DRUNKENNESS AS BEARING ON THE QUESTION OF CRIMINAL INTENT. See 
The State v. Edwards, 312. 


REMEDY BY INDICTMENT FOR OBSTRUCTION OF A HIGHWAY. See Beaudean 
v. The City of Cape Girardeau, 392. 
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WIiLiFvL HomicipE, See The State v. Cooper, 436. 


CRIMINAL LIABILITY OF HUSBAND FOR ACT OF WIFE. See The State v. 











Baker, 475. 

SEE ALSO ASSAULT. 
FORGERY. 
LARCENY. 
MURDER. 
PLEADING, CRIMINAL. 
Practicr, CRIMINAL. 
PROSECUTING ATTORNEY. 
RosBeERY. 
SuBP@NA. 
VENUE. 


WITNEss. 


CROPS. 


DAMAGE TO: REPEATED INJURIES. Where the injuries sustained by 
reason of a nuisance consist in the destruction of crops from year 
to year, the plaintiff will not be limited to a single action, but may 
sue from time to time as often as the damage occurs. Dickson v. 
The Chicago, Rock Island & Pacific Railroad Company, 575. 


TITLE TO CROP, AS BETWEEN OWNER AND OCCUPANT OF THE LAND. One 
who sows, cultivates and harvests a crop upon land of another, 
is entitled to the crop as against the owner of the land, whether he 
came to the possession of the land lawfully or not, provided he re- 
mains in possession till the crop is harvested. Adams v. Leip, 597. 


DAMAGES. 


MENTAL PAIN AND ANGUISH AS ELEMENTS OF DAMAGES. In actions 
under statutes giving a right of action to the relatives of a de- 
ceased person for his death, the damages recoverable are only 
such as are pecuniary and actual, or fixed in amount by the statute ; 
but in actions brought by the parties injured themselves, mental 
pain and anguish are also proper elements of the damages, although 
no malice or wantonness be charged. Porter v. The Hannibal & St. 
Joseph Railroud Company, 66. 


DAMAGES NoT EXCEsstve. There were three verdicts in this cause 
—the first for $10,000, the second for $12,000, and the third for 
$10,000; Held, that this court could, with no propriety, say that 
the latter verdict was excessive. Tb. 
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8. LIABILITY OF A CITY FOR FLOODING PROPERTY BY CONSTRUCTION OF A 
sTREET. A city is liable in damages for the flooding of private prop- 
erty caused by the construction of a street in pursuance of a plan 
— by ordinance, only when the injury is the result of neg- 

igent execution of the plan, not when it is the result of a defect 
in the plan itself. Foster v. The City of St. Louis, 157. 


4. “CIRCUMSTANCES OF MITIGATION OR AGGRAVATION.” What cir- 
cumstances will mitigate or aggravate a wrong done, is a question 
of law. Hence, in cases arising under the 3rd section of the dam- 
age act, (R. S. 1879, 2 2123,) if any {such circumstances exist, they 
should be pointed out by proper instructions, and the jury should 
be restricted to a consideration of those so designated. Rains v. 
The St. Louis, Iron Mountain & Southern Railway Company, 164. 


5. MEASURE OF DAMAGES: ‘“ NECESSARY INJURY.” The “ necessary 
injury’ resulting to a parent from the negligent killing of his minor 
child within the meaning of the 3rd section of the damage act, (R. 
S. 1879, 2 2123,) consists in the loss of services of the deceased dur- 
ing minority, the cost of nursing, surgical and medicai attendance 
and appropriate funeral expenses. 


6. IRREPARABLE DAMAGES: INJUNCTION. A petition which shows that 
defendants are about to open a road through plaintiff’s premises, 
and for that purpose are about to cut plaintiff’s timber and hedges 
and remove his fences, thereby exposing his crops and fruit trees, 
and his meadow and pasture lands to the depredations of stock, 
states a good cause for injunction. It is not necessary to aver and 
prove in addition that the defendants are insolvent. Such injuries 
would be irreparable in a legal sense. McPike v. West, 199. 


7. Tne record in this case shows with sufficient certainty that the court 
did not fail to make an assessment of damages before entering judg- 
ment. Johnson v. Godlore, 400. 


8. UNLAWFUL ATTACHMENT; ACTION AGAINST OFFICER. The recovery 
of judgment by an interpleader in attachment proceedings, will be 
no bar to an action by the interpleader against the attaching officer 
for the wrongful seizure. Clark v. Brott, 473. 


9. UNINCLOSED LAND: DAMAGE TO TRESPASSING stock. The owner of a 
horse which strays upon an uninclosed lot and there falls into a 
hole and is killed, cannot recover the loss of the owner of the lot. 
Turner v. Thomas, 596. 


LIABILITY OF MUNICIPAL CORPORATION FOR DAMAGE TO PRIVATE PROPERTY 
IN CONSTRUCTION OF PUBLIC worKs. See Fink v. The City of St. 
Louis, 52; Barns v. The City of Hannibal, 449. 





LIABILITY OF RAILROAD FOR KILLING stock. See Harrington v. The Chi- 
cago, Rock Island & Pacific Railroad Company, 384; Spealman v. 
The Missouri Pacific Railway Company, 484. 


DEBTOR AND CREDITOR. 
PRINCIPAL AND AGENT: PAYMENT UNDER prRoOTEsT. If a debtor pays 


money to a third party as the agent of his creditor, and afterward, 
under protest, pays again tothe creditor, he cannot recover of the 
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creditor that which he paid the supposed agent ; for if he was really 
the agent, it was but a payment of his debt; if he was not the 
agent, the creditor is of course not liable. The debtor’s cause of 
action, if he hasany, is for the money paid under protest. Clowdis 
v. The Hannibal & St. Joseph Railroad Company, 510. 


DEED. 


I. OF HUSBAND AND wirk. Where husband and wife are named at 
the commencement of a deed as parties of the first part, and af- 
terward the parties of the first part are named as grantors, the in- 
strument is the deed of both husband and wife. Thornton v. The 
National Exchange Bank, 221. 





2. : CERTIFICATE OF ACKNOWLEDGMENT. Where a certificate of 
acknowledgment of a deed executed by husband and wife to convey 
lands of the wife, states that the wife, upon separate examination, 
acknowledged that she executed the deed and relinquished her 
dower in the lands, the deed will pass her fee simple interest. Ib. 


CORRECTION OF DEED. See Gamble v. Daugherty, 599. 


DEED OF TRUST. 


TENDER OF DEBT DISCHARGES LIEN. Where two deeds of trust were 
given to secure several notes, all of which were held by different 
persons, and it was provided in each deed that if the grantor should 
pay one-half of the debt and interest expressed in the notes, the 
deed should become void, and the grantor in one of the deeds ten- 
dered to the holder one-half of his note and interest, and the holder 
refused the tender; Held, that as to that note the lien of the deed 
of trust was discharged. Thornton v. The National Exchange Bank, 221. 


SEE ADMINISTRATION, 9. 


DEPOSITIONS. 


DePosiTions are not properly certified, unless the names of the wit- 
nesses examined either appear in the certificate, or my wl in the 
caption, and are referred to in the certificate. Amick v. Holman, 445. 


DESCENT. 


A contingent remainder is not a descendible interest. DeLassus v. Gate- 
wood, 371. 


DESCRIPTION. 


V AGUENESS OF DESCRIPTION IN TAX BILL. Vagueness in the description 
of the property intended to be taxed is fatal to the validity of a 
tax bill. This description: ‘“ Part of inlot numbered 331 on the 
cog city,” is void for vagueness. The City of Jefferson v. Whip- 
pie, 519. 
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OF LAND, IN INDICTMENT, CERTAINTY REQUIRED. See The State v. Schatz, 
es 






, IN PETITION IN EJECTMENT. See Livingston County v. Morris, 603. 








DRAMSHOP. 


REMEDY BY MANDAMUS FOR WRONGFUL REFUSAL TO ISSUE LICENSE. See 


The City of Kansas v. Flanders, 281. 

















INDICTMENT FOR SELLING LIQUOR WITHOUT A LICENSE. See The State v. 


Baker, 475. 










DRUNKENNESS. 





AS BEARING ON THE QUESTION OF CRIMINAL INTENT. The fact that the de- 
fendant in a murder case was drunk when he committed the hom- 
icide, is not to be considered by the jury in determining the question 
of intent. Henry, J., dissenting. The State v. Edwards, 312. 






















ECCLESIASTICAL LAW. 


VALIDITY OF DEVISES AND BEQUESTS FOR RELIGIOUS PURPOSES UNDER THE 
CONSTITUTION OF 1865. See First Baptist Church v. Robberson, 326. 


EJECTMENT. 


1, PLAINTIFF IN EJECTMENT, NOT REQUIRED TO REFUND TAXES. The 
plaintiff in ejectment cannot be compelled, before recovering, to 
refund to the defendant taxes paid by him under a claim of owner- 
ship but without title orcolor of title. Napton v. Leaton, 358. 


2. A judgment in ejectment for the entire property is erroneous, when 
the plaintiff in his petition claims only an undivided interest. 
Gamble v. Daugherty, 599. 


3. CERTAINTY IN DESCRIPTION OF LAND. A petition in ejectment 
should describe the land sued for in such terms that, in the event 
of plaintiff’s recovery, an officer, charged with the execution of a 
writ of possession describing it in the same terms, will know from 
the writ what land it is his duty to put the plaintiff in possession 
of. Livingston County v. Morris, 603. 





: PRACTICE: EVIDENCE. If the deed under which plaintiff 

in ejectment claims title is defective in description, his petition 

should give an adequate description, and then upon the trial it may 

be competent for him to supply the defect by parol evidence. Ib. 

5. EVIDENCE IN EJECTMENT: PLEADING. A defendant in ejectment will 
not be precluded from availing himself of evidence offered by the 
plaintiff tending to show title in the defendant, by reason of the 
fact that his answer sets up another and different title. Much more, 
if the answer is a general denial, may he avail himself of such evi- 
dence. Estes v. Long, 605. 
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ELECTION. 


FRAUDULENT BALLOTS, STATUTE AGAINST: CHARACTER OF BALLOTS, A 


QUESTION OF FACT, NOT OF LAW. The design of the act of 1875 prescrib- 
ing the form of ballots, (Sess. Acts, p. 51, 2 1,) is to prohibit tlie use 
of any words in the caption to a ballot which do not truly indicate 
the political character or party affiliation of the persdns to be voted 
for, and any ballot which represents, by the words used in the cap- 
tion, that it is the ticket of one party, when, in truth and fact, the 
persons whose names are contained in the body of the ballot rep- 
resent another and different party, is, under the statute, fraudulent 
and void. Whether the caption truly indicates the political char- 
acter of the ballot is a question of fact, upon which the finding of 
the lower court will not be reviewed by this court. Turner v. 
Drake, 285. 


Section 5527 OF THE ELECTION LAW IS VALID. See the State ex rel. The 








a 


Attorney General v. Mead, 266. 


EMBLEMENTS. 


See Crops. 


EQUITY. 


ACTION TO COMPEL REDEMPTION: LACHES. The petition in this case 
alleged in substance that at a sale under a deed of trust given by 
defendants to secure the payment of a debt to plaintiff, the plaintiff, 
at the instance of defendants, purchased the property at the full 
amount of the debt, that plaintiff was induced to do this by repre- 
sentations made to him by defendants that the property was worth 
largely more than the debt, and a promise by them to redeem within 
thirty days, that the representations were false and fraudulent, that 
the property was worth much less than the debt, and that the 
promise had not been fulfilled. There wasa prayer that defend- 
ants be compelled to redeem by paying the full amount of the debt. 
The evidence failed to show any promise to redeem, but sh owed at 
most that defendants had said they would endeavor to raise the 
money and take the property back within thirty days. Vt also 
showed that plaintiff had known the property long before the sale, 
that at the time of the sale it was worth more than the debt, that 
plaintiff took possession immediately after the expiration of the 
thirty days, and continued to treat the property as his own for two 
years before bringing this suit, that in the meantime the commer- 
cial panic of 1873 had occurred, in consequence of which this, like 
all other property, had greatly depreciated in value. Held, 1st, that 
plaintiff had never had a cause of action ; 2nd, that if he had ever 
had one, he had delayed too long the enforcement of his rights. 
Reel v. Ewing, 17. 


EQUITABLE JURISDICTION IN CASE OF ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS: MISJOINDER OF ACTIONS. The petition stated that one of 
the defendants executed a deed of assignment to the other defend- 
ants for the benefit of all his creditors, including the plaintiffs; that 
the trustees entered upon the discharge of their trust, but gave no 
bond, appointed no day nor gave notice thereof, as required by stat- 
ute; that plaintiffs had, therefore, never presented their demands ; 
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that the debtor and one of the trustees afterward entered into an 
agreement in writing with plaintiffs, who were induced to enter into 
the same by fraudulent representations on the part of defendants, 
whereby plaintiffs stipulated for the retention and exclusive control 
by the debtor of the assets formerly assigned and for other engage- 
ments on the part of the defendants, and they, in consideration 
thereof, agreed to forego their rights under the assignment, and that 
in case of any violation by the debtor of the terms of the agreement, 
it should become void. The petition then alleged breaches of this 
agreement and non-compliance with the representations inducing 
the same; that the debtor had conveyed to one of the trustees sev- 
eral tracts of land, and that the defendants had failed and refused 
to exhibit, on oath, a statement of the accounts of their trust to the 
circuit court. It prayed a rescission of the agreement on account 
of the fraud alleged, that the deed of conveyance should be set 
aside as fraudulent, and that the trustees might be required to make 
to the court a full and detailed statement of their trust. Held, that 
the trial court properly refused to permit plaintiffs to introduce any 
evidence under their petition ; because, 

Ist, The observance of a stipulation in an agreement between a 
debtor and part of his creditors, that he should have the exclusive 
possession and control of goods formerly assigned by him for the 
benefit of all his creditors, would be fraudulent and avoid the as- 
signment. 

2nd. If a debtor who has previously conveyed to trustees for the 
benefit of his creditors, afterward conveys to one of the trustees 
the same land, such trustee would take subject to the assignment, 
and the creditors would not be prejudiced thereby. 

3rd, A suit to set aside, on the ground of fraud, a conveyance by 
a debtor of land not included in his assignment for the benefit of 
creditors, should not be joined with a suit for an accounting under 
the assignment. 

4th, If trustees in a deed of assignment for the benefit of credit- 
ors fail to discharge their duties, they may be removed by a pro- 
ceeding at law and others placed in their stead. 

5th, Where there was an agreement between a debtor and some of 
his creditors whereby they were to forego the benefits of an assign- 
ment by him for the benefit of all his creditors, Held, that if such 
agreement was valid and he had so violated it as to absolve the 
other parties from their obligation, they could claim under the as- 
signment with the other creditors, and there would be no occasion 
for an equitable proceeding to vacate the agreement. Hatcher v. 
Winters, 30. 


PARTITION, WHEN DEFENDANT IS IN ADVERSE Possession. The doc- 
trine that partition will not lie when the defendant is in adverse 
possession of the premises, does not apply when the plaintiff’s title 
is an equitable one only. Dameron v. Jameson, 97. 


PARTIES TO SUIT IN EQUITY. One who has executed two deeds 
to different persons, both purporting to convey the whole title to 
the same land, is not a necessary party defendant to an equitable 
proceeding brought by one of his grantees against the other to ad- 
just their conflicting claims. Jb. 


A CASE AFFORDING NO GROUND FOR EQUITABLE INTERFERENCE. The 
county court having accepted from the county collector a bond and 
mortgage to secure a delinquency in his accounts, afterward sur- 
rendered and canceled them without receiving payment of the debt. 
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This action being brought by the county to set aside the order of 
surrender and cancellation as having been illegally and fraudulently 
made, and to reinstate the bond and mortgage; Held, that there 
was no ground for the interposition of a court of equity. Barton 
County v. Harrington, 118. 


CoNSTRUCTION OF WILLS. A petition in a suit to obtain a construction 
of a will alleged, that a controversy had arisen between the plaintiff 
(a legatee) and the executor respecting his duties and plaintiff’s 
rights under the will, that doubts had arisen as to its proper con- 
struction, and that danger to plaintiff’s rights was apprehended 
unless equity interfered and gave proper directions to the executor ; 
Held, that the petition was good on demurrer. First Baptist Church 
v. Robberson, 326. 


CHARITABLE BEQUESTS: AMBIGUITY OF WILL: PLEADING. Obscu- 
rity in the language used by a testator in designating the beneficiary 
of a charitable bequest will not defeat the bequest; and if the peti- 
tion in a suit brought to establish the bequest identifies the plaintiff 
as the intended beneficiary, it will not, on demurrer, be held bad 
because of the uncertainty of the will in this particular. Jb. 


FRAUD: EVIDENCE OF, BETWEEN INTIMATES. Transactions between 
persons occupying intimate and confidential relations are subject to 
a more jealous scrutiny than those occurring between mere strangers, 
and the parties are held to fuller and stricter proof of the considera- 
tion and fairness of such transactions, when they conflict with the 
rights of others. Leavitt v. LaForce, 353. 


ADMINISTRATION: MORTGAGE: EQuiTy. If an administrator sells 
land subject toa mortgage, and afterward pays off the mortgage out 
of the general assets of the estate, he will have a clear equity 
against the purchaser for reimbursement out of the land. Green- 
well v. Heritage, 459° 


.*MISTAKE: EQUITY WILL NOT RELIEVE AGAINST NELIGENT MISTAKE, 
Equity will not relieve against mistake when the party complain- 
ing had within his reach the means of ascertaining the true state 
of facts and, without being induced thereto by the other party, neg- 
lected to avail himself of his opportunities of information. Brown 
v. Fagan, 563. 


ESTATE. 


CONTINGENT REMAINDER. See DeLassus v. Gatewood. 371. 


1. 


ESTOPPEL. 


By aGENT’s conpuct. Noactor failure to act on the part of an agent 
will estop his principal, unless the matter comes within the scope 
of the agency. Fougue v. Burgess, 389. 


By purcaase. If one who has bought land at execution sale 
afterward causes the same land to be sold under another execu. 
tion as the property of the defendant in the first, and himself be- 
comes the purchaser at the sale, he is not thereby estopped from 
asserting title under the first sale. Gilkeson v. Knight, 408. 
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3. 


DETERMINING THE NATURE OF A TENANCY. 


By FORMER JUDGMENT. 


INDEX. 


A legatee is not estopped from claiming under a will by reason of 
having contested the will. The State ex rel. Nichols v. Adams, 620. 





See The Insurance & Law 
Building Company vy. The National Bank of Missouri, ‘8. 


CREATING 1 ENANCY BY IMPLICATION. See Hulett v. Nugent, 131. 





c ; See Burnes v. The St. Louis, Kansas City & 
Northern Railway Company, 163; Napton vy. Leaton, 358. 


By rteapinG. See Estes v. Long, 605, 


ESTRAYS. 


ACCIDENTAL KILLING oF. See Turner vy. Thomas, 596. 


EVIDENCE. 


IMPEACHMENT OF WITNESS: PRACTICE. When a witness is called to im- 
peach another by proof of general character, a liberal cross-exami- 
nation touching his means of know ledge should be allowed. The 
State v. Miller, 89. 


CERTIFICATE OF REGISTER OF LANDS AS EVIDENCE. A certificate 
from the Register of Lands showing that a particular tract is on the 
list of swamp lands in his office, is no evidence of title in the county 
(as provided by section 9, page 868, Wagner’s Statutes), unless it 
further shows that the tract has been approved as swamp land by 
the a authorities of the United States. Stephenson v. Stephen- 
son, 127. 


CRIMINAL LAW: EVIDENCE OF ANOTHER OFFENSE, WHEN ADMISSIBLE: 
MURDER. On the trial on an indictment for one offense, evidence of 
another offense committed by the prisoner may be given against 
him if it tends to establish the offense charged, or any fact which 
is one of its constituent elements. Hence, in support of a charge 
of murder, evidence may be introduced to show that on several oc- 
casions previous to the homicide, defendant threatened, assaulted 
and attempted to kill the deceased. The State v. Nugent, 136, 





. Such evidence as the foregoing is admissible, not 
aur for the purpose of proving intent, but generally, in support 
of the charge of deliberate murder. It equally proves deliberation 
and intent. 6. 


CRIMINAL LAW: INSANITY AS A DEFENSE: BURDEN OF PROOF: QUAN- 
TUM or PRoor. The burden of proving insanity as a defense to a 
charge of crime, rests upon the defendant. To make out the de- 
fense it is necessary to produce evidence which will reasonably 
satisfy the jury of the fact. Henry, J., dissenting as to the quan- 
tum of evidence. The State v. Redemeier, 173. 


A new trial will not be granted on account of newly discovered evi- 
dence which is merely cumulative. Jb. 
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MASTER AND SERVANT: PERSONAL INJURY THROUGH INCOMPETENCY OF 
FELLOW SERVANT: BURDEN OF PROOF. Proof that a servant was in- 
competent does not devolve upon his master when sued for injuries 
occurring to a fellow servant through such incompetency, the bur- 
den of proving that the master used ordinary care and prudence in 
the selection of the servant. Murphy v. The St. Louis & Iron Moun- 
tain Railroad Company, 202. 


8. Wut: evipence. To deprive one of land devised to him, on the 
ground that the testator, after making the will, conveyed the land 
to another person by a deed which was lost without ever being re- 
corded, the evidence in support of the deed ought to be clear. The 
sworn statement of the person claiming as grantee, unsupported by 
other evidence, is not sufficient. Napton v. Leaton, 358. 


9. Hearsay. Statements of a third person not made in the presence 
of a party to the suit, are not admissible in evidence against him. 
Fougue v. Burgess, 389. 


10. EvIDENCE O¥ ESTABLISHMENT OF STREETS. Parol evidence is not ad- 
missible to prove the establishment of a public street; the record 
should be produced. Beaudean v. The City of Cape Girardeau, 392. 


11. PrerponperRaNce. That a number of witnesses testify to a given 
state of facts exceeding the number who testify to the contrary, 
does not necessarily constitute a preponderance of evidence. The 
State v. Musick, 401. 


12. RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST EVI- 
DENCE. The supreme court will not reverse a judgment on the 
ground that the verdict is not warranted by the evidence, unless 
either there is a total absence of evidence, or it so completely fails 
to support the verdict that the necessary inference is that the jury 
acted from prejudice or partiality. The State v. Musick, 401; The 
State v. Zorn, 415. 


13. EviIDENCE OF PARTNERSHIP. Statements made by one of the mem- 
bers of an alleged partnership, in the absence of the other, cannot 
be used against the latter to prove the existence of the partner- 
ship. Filley v. McHenry, 417. 


14. EvipENCE AFFECTING CREDIBILITY OF WITNESS. Upon the trial of an 
indictment for larceny, one who had been joined with the defend- 
ant in the indictment, but had been released by a nol. pros., was 
called as a witness. For the sole purpose of meeting insinuations 
of defendant’s counsel that the witness was fully released from pun- 
ishment in consideration that he would testify against defendant, 
the prosecuting attorney offered in evidence two indictments which 
were still pending against the witness and the defendant jointly, 
charging them with other acts of larceny. Held, that they should 
have been excluded. The State v. Reavis, 419. 


15. CRIMINAL LAW: EVIDENCE OF OTHER OFFENSES. Upon the trial of an 
indictment for larceny, evidence of other larcenies committed by 
the defendant is inadmissible. Jd. 


16, Testimony or accompLicre. The rule announced by this court in 
the case of The State v. Jones, 64 Mo. 391, as to the weight to be at- 
tached to the testimony of an accomplice is adhered to. Jb. 
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HARMLESS ERROR IN ADMITTING EVIDENCE. Where evidence preju- 
dicial to one of the defendants in a criminal cause is erroneously 
admitted, but that one is acquitted, the other cannot make that 
error ground for reversal of a judgment against him. The State v. 
Hopper, 425. 


WITHDKAWING EVIDENCE BY INSTRUCTION. When evidence has been 
erroneously admitted in a criminal case, an instruction to the jury 
to disregard it, will not cure the error if the evidence is of a char- 
acter to prejudice the defendant’s case; but it will suffice where 
it In apparent that it did not or was not calculated to have that 
effect. ’ 


EVIDENCE OF CHARACTER: PRACTICE. Evidence in support of a wit- 
ness’ character for truth and veracity offered before any impeach- 
ing testimony is introduced, is premature and should be excluded. 
The State v. Cooper, 436. 


Evipence that defendant is afflicted with erotomania is not perti- 
nent upon a trial for homicide. The State v. Simms, 538. 


ONE’S OWN STATEMENTS NOT EVIDENCE, WHEN. Statements made 
by a party previous to and at the time of a personal encounter, a: 
to his physical condition, are not admissible in evidence in his be- 
half for the purpose of showing that he did not bring on the diff - 
culty. The State v. Van Zant, 541. 


TESTIMONY OF THE ACCUSED AS EVIDENCE AGAINST HIMSELF. If the 

defendant in a criminal case voluntarily offers himself as a witnes: 

in his own behalf, his answers to questions propounded to him upor 

cross-examination may be used against him upon a second trial of 
the same case. Such answers cannot be treated as involuntary ad- 
missions. The State v. Eddings, 545. 


Rumors AS TO TESTAMENTARY CAPAciITy. A testator’s incapacity 
cannot be shown by proof that there were rumors in the neigh- 
borhood that he was unsound of mind. Brinkman v. Rueggesick, 553. 


IMPEACHMENT OF wiTNEss. For the purpose of impeaching the tes- 
timony of a witness, it is competent to inquire concerning her gen- 
eral moral character and the state of her feelings toward the par- 
ties. The State v. Miller, 590. 


CONTRACT, WRITTEN, VERBAL. In the absence of fraud a written 
contract supersedes a prior verbal agreement concerning the same 
matter. Hagar v. Hagar, 610. 


FORGERY: PROOF OF HANDWRITING BY COMPARISON. Upon a triai 
for forgery an indorsement shown to be in the hand-writing of the 
defendant, and otherwise competent as evidence in the case, may be 
used by the State’s witness as a standard of comparison by which 
to determine the authorship of the alleged forged instrument. The 
State v. Tompkins, 613. 


—+—: evipeNcr. To sustain an indictment under section 1379 of 
the Revised Statutes for forging a recorder’s certificate of record 
upon a deed of trust, the deed must be produced in evidence in 
order to show that it is such an instrument as by law may be re- 
corded. So, the notes secured by the deed and negotiated on the 
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faith of the deed and the alleged forged certificate are properly in- 
troduced for the purpose of showing that the forgery was committed 
with intent to defraud. Jb. 


28. ———, OF RECORDER’S CERTIFICATE. A certificate of record falsely 
purporting to be made by the recorder, is none the less a forgery 
within the meaning of section 1379, Revised Statutes, because it 
fails to name the year in which the deed was deposited for record. 


29. Expert witnesses. One who does not profess to be an expert in 
hand-writing, and whose avocation in life has not been such as to 
qualify him to judge of hand-writings, should not be permitted to 
testify as an expert. Ib. 


30. PrResUMPTION OF FRAUD, HOW RAISED. Failure of a party against 
whom fraud is charged to produce as witnesses persons who are 
alleged to have participated in the frand,and who are within reach, 
will raise a presumption in favor of the charge. Baldwin v. Whit- 
comb, 651. 


31. FRAUD: UNUSUAL MODE OF TRANSACTING BUSINESS, A BADGE OF, WHEN. 
Whenever fraud is the matter in issue, any unusual clause in an in- 
strument, or any unusual method of transacting the business, ap- 
parently done for effect and to give to the transaction an air of 
honesty, is of itself a badge of frand. Jb. 


DRUNKENNESS, AS BEARING ON THE QUESTION OF CRIMINAL INTENT. See 
The State v. Edwards, 312. 


QUANTUM OF EVIDENCE TO PROVE BONA FIDES AMONG INTIMATES AS AGAINST 
STRANGERS. See Leavitt v. LaForce, 353. 


Apmissions. See The State v. Hopper, 425. 
Depositions. See Amick v. Holman, 445. 
As TO ENTRIES NUNC PRO TUNC. See Gamble v. Daugherty, 599. 


DocUMENTARY EVIDENCE MAY GO TO THE JURY ROOM. See The State v. 
Tompkins, 613. 


IMPEACHMENT OF A WITNESS. See The State v. Hughes, 633. 


SXECUTION. 


1. A sale under an execution which was not levied until after the re- 
turn day is void. The City of Jefferson v. Curry, 85. 


2. The City of Jefferson has power under her charter, (Acts 1872, p. 
390, 2 1,) to buy in land sold at execution sale for taxes due the city. 


. 


3. VALUE OF BOOKS A LAWYER MAY HOLD EXEMPT FROM EXECUTION. 
The privilege extended by the I1th subdivision of section 9, of 
the execution law to every lawyer who is the head of a family, of 


44—71 
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holding exempt from execution such books as may be necessary to 
his profession, in the place of other property, does not exempt his 
entire library, regardless of value, but only so much of it as he may 
select within the limit of value fixed by the other subdivisions of 
the same section. (Wag. Stat., p. 603; R. S. 1879, 2 2343.) Brown 
v. Hoffmeister, 411. 





: SELECTION. A claim of exemption made by a lawyer for all 
of his professional books, to an amount much greater than the law 
allows, as well as all of his other personal property, is not such a 
a asthe law intends. The ofticer may, therefore, disregard it. 


- 


Dury OF OFFICER AS TO NOTIFYING DEBTOR OF EXEMPTION. Whe 
an execution debtor, in advance of a levy, notifies the officer holding 
the writ that he claims exemption for all his property, the latter 
will not be liable in damages if he makes the levy without formally 
apprising him of his rights under the exemption law. Jb. 


RETURNABLE AT WRONG DAY, NoT voip. An execution issued out 
of a court of record and by mist:ke of the clerk made returnable 
before the time fixed by law, is not for that reason void, but con- 
tinues in force until the time when by law it is returnable, anda 
levy may be made at any day before that time. Estes v. Long, 605. 


EXEMPTION. 


See Execution ; Homesreap. 


FALSE PRETENSES. 


PLEADING, CRIMINAL: INDICTMENT FOR FALSE PRETENSES. An in- 
dictment under the statute against obtaining money under false 
retenses, (R. S., 2 1561,) charged that the money was obtained 
‘by means and by use of a cheat and a fraud, and a false and 
fraudulent representation and false pretense, and a false and bogus 
check and instrument, with intent,” &c.; Held, that it was not ob- 
jectionable on the score of duplicity or multifariousness, or of the 
generality of the terms used. The State v. Fancher, 460. 


CONSTITUTIONAL LAW: PRISONER'S RIGHT TO KNOW NATURE AND 
CAUSE OF ACCUSATION: FALSE PRETENSES. The prisoner’s constitu- 
tional right to be informed of the nature and cause of the accusa- 
tion is sufficiently assured to him if the indictment preserves the 
substance of the offense. It is not necessary that it should descend 
toa minute detail of the facts and circumstances constituting the 
offense. On this principle the form of indictment for obtaining 
money by bogus checks, or other false pretenses, prescribed by sec- 
tion 1561, Revised Statutes 157, is sufficient, and the section is con- 
stitutional. Jb. 


FEES. 


Unper an ordinance providing compensation only for making arrests, 


serving subpcenas, summoning jurors, and serving attachments and 
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notices in condemnation cases, thé city marshal was not entitled to 
compensation for serving notices to appear before the board of 
equalization. Neiswanger v. The City of Aansas, 36. 


Or ciry MARSHAL. See Neiswanger v. the City of Kansas, 36. 


FENCES. 


RalLroap Fences. See Harrington v. The Chicago, Rock Island & Pa- 
cific Railroad Company, 384. 


DAMAGE TO STOCK STRAYING ON UNINCLOSED LAND. See Turner v. 
Thomas, 596. 


FORCIBLE ENTRY AND DETAINER. 


1. JUDGMENT IN APPELLATE COURT MUST NOT RUN AGAINST SURETIES 
IN APPEAL BOND: PRACTiIcs. A judgment in the circuit court in an 
action of unlawful detainer in favor of the plaintiff, should run 
against the defendant alone, and not against the sureties in his ap- 
peal bond given in the justice’s court. If it includes the latter, 
since a judgment is an entirety, it will be reversed in toto by the 
Supreme Court. Hulett v. Nugent, 151. 


bo 


AS AFFECTING ADVERSE possession, A forcible entry upon the ac- 
tual adverse possession of another, followed by an unlawful de- 
tainer, does not interrupt the adverse possession, if an action for 
the forcible entry and detainer is commenced within a reasonable 
time and prosecuted to a successful termination. Cary v. Edmonds, 
523. 


FORGERY. 


1. PRoor OF HANDWRITING BY CoMPARISON. Upon a triai for for- 
gery an indorsement shown to be in the hand-writing of the de- 
fendant, and otherwise competent as evidence in the case, may be 
used by the State’s witness as a standard of comparison by which 
to determine the authorship of the alleged forged instrument. The 
State v. Tompkins, 613. 


2. Evipexcr. To sustain an indictment under section 1379 of the 
Revised Statutes for forging a recorder’s certificate of record upon 
a deed of trust, the deed must be produced in evidence in order 
to show that it is such an instrument as by law may be recorded. 
So, the notes secured by the deed and negotiated on the faith of 
the deed and the alleged forged certificate are properly introduced 
forthe purpose of showing that the forgery was committed with 
intent to defraud. /b. 





, OF RECORDER’S CERTIFICATE. A certificate of record falsely 
purporting to be made by the recorder, is none the less a forgery 
withing the meaning of section 1379, Revised Statutes, because it 
fails to name the year in which the deed was deposited for record. 
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FRAUD. 










AGAtnst crepirors. The observance of a stipulation in an agree- 
ment between a debtor and part of his creditors, that he should 
have the exclusive possession and control of goods formerly as- 
signed by him for the benefit of all his creditors, would be fraudu- 
lent and avoid the assignment. Hatcher v. Winters, 30. 
















A conveyance assailed as fraudulent, Held, to have been made bona 
fide. Rains v. Dunnegan, 148. 










EVIDENCE OF,-BETWEEN INTIMATES. Transactions between persons 
occupying intimate and confidential relations are subject to a more 
jealous scrutiny than those occurring between mere strangers, and 
the parties are held to fuller and stricter proof of the consideration 
and fairness of such transactions, when they conflict with the rights 
of others. Leavitt v. LaForce, 353. 








Tre evidence in tiiis case sustains the charge of fraud made by 
laintiff egainst defendant. The decree relieving against the fraud 
is, therefore, affirmed. Hubbard v. Lucas, 505. 











FRAUD: UNUSUAL MODE OF TRANSACTING BUSINESS, A BADGE OF, WHEM. 
Whenever fraud is the matter in issue, any unusual clause in an in- 
strument, or any unusual method of transacting the business, ap- 
rently done for effect and to give to the transaction an air of 
onesty, is of itself a badge of fraud. Baldwin v. Whitcomb, 651. 








o 





PRESUMPTION OF FRAUD, HOW RAISED. Failure of a party against 
whom fraud is charged to produce as witnesses persons who are al- 
leged to have participated in the fraud, and who are within reach, 
will raise a presumption in favor of the charge. Ib. 
















Upon examination of all the evidence, this court holds that an or- 
der for specific performance entered by a county court was fraudu- 
lently obtained, and, therefore, sets aside a deed executed by the 
administrator in pursuance of such order. Ib. 














Action ror. See Hatcher v. Winters, 30. 


FRAUDULENT BALLOT. See Turner v. Drake, 285. 


GARNISHMENT. 


CoRPORATION: CREDITOR’S REMEDY AGAINST STOCKHOLDER: GARNISH- 
ment. A stockholder can only be made liable to an execution 
creditor of the corporation on garnishment when he is in default to 
the corporation for installments due on his stock, or for calls made 
by the directors. If his liability is not due according to the terms 
of his subscription, and no call has been made by the directors, the 
creditor’s remedy is by special execution awarded under section 13, 
page 291, Wagner’s Statutes. Simpson v. Reynolds, 594. 





GIVE. 


MEANING OF “GIVE” AS USED IN A conTRACT. By way of com- 
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promise of all differences between the parties interested in the 
estate of a deceased person, the heirs agreed to “give” the widow 
$3,750 and a certain lot of ground. J/eld, that the word ‘‘ give,” so 
far as it related to the lot, must be taken in the sense of “convey,” 
and so far as it related to the money, in the sense of “pay.” Carter 
v. Alexander, 585. 


GOVERNOR. 


GOVERNOR'S VETO: COMPUTATION OF TIME. In computing the ten 
days allowed by the constitution to the governor within which to 
return a bill with his veto, the rule of excluding the first and in- 
cluding the last day should be applied. Beaudean v. The City of 
Cape Girardeau, 392. 


PRESENTATION OF BILLS FOR THE APPROVAL OF. See The State ez rel. The 
Attorney General v. Mead, 206. 


GREENE COUNTY PROBATE AND COMMON PLEAS COURT. 


See Courts, 3. 


GUARANTY. 


1. Norice. A guarantor of a promissory note is not entitfed to notice 
before suit of demand upon the maker and refusal by him to pay. 
The Singer Manufacturing Company v. Hester, 91. 


2, GUARANTOR CANNOT BE SUED JOINTLY WITH PRINCIPAL DEBTOR. The 
undertaking of a guarantor is his own separate and independent 
contract, distinct from that of the principal debtor. They cannot, 
therefore, be jointly sued. Parmerlee v. Williams, 410. 


GUARDIAN AND WARD. 


1. AFFIRMANCE OF GUARDIAN’S ACTS BY ACQUIESCENCE OF WARD AFTER 
masority. A minor having entered into an arrangement with the 
other members of his family for the purchase of the homestead of 
their deceased father, which was about to be sold under a decree 
in partition, for the purpose of carrying out the arrangement and 
at the request of the minor, his curator bought and paid a fair price 
for a part of the land, and took a conveyance to the minor, who 
went into possession, cultivated, improved, cut timber from the 
land, leased a part of it, offered it for sale, claimed it as his own, 
and exercised continuous acts of ownership over it for a period of 
five years and up to the time of his curator’s final settlement, two 
years after his majority. The curator was no party to the family ar- 
rangement,neither advised nor suggested it, and derived no advant- 
age whatever from the purchase. Held, that upon the final settle- 
ment the curator was entitled to credit for the amount so paid out. 
It was too late for the ward to repudiate the transaction. Jn the 
Matter of the Final Settlement of Wood, 623. 





DovuBLE FIDUCIARY CAPACITY: FINAL SETTLEMENT, WHEN NOT COX- 
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cLusivr. The curator of the estate of a minor had also been ad- 
ministrator of the minor’s deceased father, and as such had made 
final settlement. He subsequently presented his accounts as cura- 
s . 

tor for final settlement. Upon objections made by the ward; Held, 
that if he had failed to account in his capacity as administrator for 
any money received from the father’s estate to which the ward was 
entitled as distributee, he might be charged with it as curator. ‘To 
that extent, the final settlement as adininistrator was not conclusive 
as between them. Jb. 


HEIR. 


NoT A PROPER CO-PARTY WITH ADMINISTRATOR, WHEN. See Hellman v. 
Wellenkamp, 407. 


HIs REMEDY WHEN ADMINISTRATOR FAILS TO COLLECT. See Hellman y. 
Wellenkamp, 407. 
HIGHWAY. 
A municipal corporation is as much bound to keep a street or high- 
way free from obstruction when the title has been acquired by user 
as when acquired by grant or condemnation. Beaudean v. The City 


of Cape Girardeau, 392. 


LIABILITY FOR PERMITTING OBSTRUCTION OF STREETS. If a municipal 


corporation, after notice that one of its streets or highways has been 
obstructed, fails to have the obstruction removed, it will be liable 
in damages to any one who may sustain any special injury by rea- 
son of the obstruction. If there be no injury except such as is 
common to the whole public, the only remedy is by indictment 
against the obstructor. Ib. 


HUSBAND AND WIFE. 


DEED OF HUSBAND AND wiFE. Where husband and wife are named 
at the commencement of a deed as parties of the first part, and af- 
terward the parties of the first part are named as grantors, the in- 
strument isthe deed of both husband and wife. Thornton v. The 


National Exchange Bank, 221. 


: CERTIFICATE OF ACKNOWLEDGMENT. Where a certificate of 
acknowledgment of a deed executed by husband and wife to convey 
lands of the wife, states that the wife, upon separate examination, 
acknowledged that she executed the deed and relinquished her 
dower in the lands, the deed will pass her fee simple interest. 6. 


CRIMINAL LIABILITY OF HUSBAND FOR ACT OF WIFE. A husband is 
not criminally liable for the act of his wife in selling liqnor without 
license, when the sale is made in his absence and contrary to his 
express instructions. The State v. Baker, 475. 


CoVERTURE, AS AFFECTING THE QUESTION OF LACHES. See Napton v. Lea- 
ton, 358. 








INDEX. 


INFANCY. 











1, InraNncy: practicg. A minor can appear to an action only by 
guardian or next friend, not by attorney. Gamache v. Prevost, 54. 






2. ANaction to which a minor isa party cannot be referred to a ref- 
eree. Ib. 










Equity; VENDOR’s LIEN: INFANCY. The trustee in a deed of trust 
given to secure a debt, being about to sell the land for default of 
payment, the defendant R., who was at the time a minor, agreed 
with the creditor that if A. would buy at $300 or more, he would 
give his note for the balance of the debt. A. bought at $300, and 
paid the purchase money, which was applied upon the debt. R. 
then executed his note according to the ayreement. Afterward, R. 
having become of age, A. sold and conveyed the land to him. R.’s 
note being unpaid, this action was brought to obtain a personal 
judgment against him, and to subject the land toits payment. J/eld, 
that it would not lie. The creditor was not entitled to a vendor’s 
lien; for the land was fully paid for by A. Neither could the prin- 
ciple be applied, that infancy cannot be invoked as a defense so 
long as the party holds on to the fruit of the contract; for the note 
was not given for the land. Maupin v. Grady, 278. 
























See The 


A YOUTH UNDER SIXTEEN IS LIABLE TO THE DEATH PENALTY. 
State v. Barton, 283. 











INFANCY, AS AFFECTING THE QUESTION OF LACHES. See Napton v. Lea 
ton, 358. 

AFFIRMANCE OF GUARDIAN’S ACTS BY ACQUIESCENCE AFTER ATTAINING MA- 
Jorkity. See in the Matter of the Final Settlement of Wood, 623. 












INJUNCTION. 





FoR IRREPARABLE DAMAGE. A petition which shows that defendants 
are about to open a road through plaintitl’’s premises, and for that 
purpose are about to cut plaintiff’s timber and hedges and remove 
his tences, thereby ex posing his crops and fruit trees, and his mead- 
ow and pasture lands to the depredations of stock, states a good 
cause for injunction. It is not necessary to aver and prove in ad- 

dition that the defendants are insolvent. Such injuries would be 

irreparable in a legal sense. McPike v. West, 199. 




















INSTRUCTION, 





HARMLEss ERROR IN. While it is error to give an instruction which 
assumes as a fact a matter in issue, the giving of such an instruction 
will not w.rrant a reversal of the cause, when the evidence is clear 
and conclusive as to the fact and there is no contradictory evidence. 
Mauerman v. Siemerts, 101. 







2. Tue trial court is not bound, unless requested, to instruct the 
jury as to the legal effect of evidence offered by defendant to estab- 
ish his general reputation asa peaceable and quiet citizen. The 
State v. Nugent, 136. 
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AS TO REASONABLE pousT. If the trial court, after informing the 
jury what facts will constitute guilt on the part of the accused, 
further instructs them that before they can find him guilty those 
facts must be found beyond a reasonable doubt, that is sufficient. 
It is not necessary to go further and instruct as to the effect of a 
reasonable doubt of the presence of any one or more of the ele- 
ments of thecrime. Ib. 


FAILURE OF COURT TO INSTRUCT: IMPROPER REMARKS BY PROSECUTING 
ATTORNEY. The trial court having failed to instruct the jury upon 
a material point, the prosecuting attorney, in his closing argument, 
undertook to supply the omission, and in doing so, against the de- 
fendant’s objection and without interruption by the court, used 
language which was calculated to mislead the jury, and which the 
record seemed to show did mislead them. For this the judgment 
was reversed. The State v. Reed, 200. 


Ir is not essential that an instruction which uncertakes to detine 
the principal rule of liability in a case, shall state all the exceptions 
to the rule which may arise under the pleadings and evidence. If 
these are correctly stated in one or more separate instructions, it is 
sufficient. Wilson Sewing Machine Company v. Louisville & Nashville 
Kailroad Company, 203. 


THE appellant cannot complain of error in instructions given at the 
instance of the respondent if those given at his instance contain 
the same error. McGonigle v. Daugherty, 259. 


INSTRUCTIONS are poopesy refused when tle principles declared 
e 


in them have already been enunciated in others. Ib. . 

HARMLESS ERROR IN INSTRUCTION. If proper instructions are given 
in a criminal case, the judgment will not be reversed for the giving 
of others which are erroneous, if they are harmless. The State v. 


Hopper, 425. 


INSTRUCTION AS TO ADMIssions. Whether defendant has made 
any admissions or not, it is not error to give the jury a general in- 
struction that if they find he has made statements or admissions 
against his interest, such statements or admissions are evidence 
against him. It would he different if the instruction contained the 
substance of a specific admission or statement. Jb. 


Instructions, which group together facts which there is evidence 
to prove, and tell the jury the legal effect of those facts, if they find 
them to exist, are to be given in preference to such as deal in gen- 
eralities. Zimmerman v. The Hannibal & St. Joseph Railroad Com- 


pany, 476. 


{n Casts OF HomicipE. See The State v. Edwards, 312; The State v. 
Hopper, 425. 





WITHDRAWING EVIDENCE BY INSTRUCTION. See The State v. Hopper, 
425. 


May Go To THE suRY ROOM. See The State v. Tompkins, 613. 
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INTEREST. 


1, ON VERBAL contRACT. A verbal agreement to assume a debt past 
due and bearing interest at the rate of six per cent, with a promise 
to pay eight per cent in the future, will not be binding for the pay- 
ment of interest at eight per cent, but it will bind the promisor to 
pay the debt and six percent. Filley v. McHenry, 417. 


2. ON open account. Where the date of demand of payment of an 
open account does not appear by anything in the record, this court 
will not assume that it occurred before the defendant against whom 
the judgment was rendered, was made party to the action; and if 
the judgment includes interest from a time prior to that, it will be 
reversed. Thompson v. School District, 495. 


On LeGacies. See The State ex rel. Nichols v. Adams, 620. 


INTERPLEA. 


IN ATTACHMENT: SUBSEQUENT ACTION AGAINST OFFICER. The recovery 
of judgment by an interpleader in attachment proceedings, will be 
no bar to an action by the interpleader against the attaching officer 
for the wrongful seizure. Clark v. Brott, 473. 


JEFFERSON CITY. 
Tue City of Jefferson has power under her charter, (Acts 1872, p. 3¢0, 
2 1,) to buy in land sold at execution sale for taxes due the city. 
The City of Jefferson v. Curry, 85. 


JUDGMENT. 


1, AN ORDER OF COURT HELD NOT RES ADJUDICATA. A court of bank- 
ruptcy ordered the assignee of a railroad company, which had ap- 
propriated plaintiff’s land to its own use, to pay him $200 for his 
damages, upon receiving from him a deed to the land. Plaintiff was 
a party to the bankruptcy proceedings, but he declined to take the 
money or make the deed. In an action by him against one claim- 
ing under the company to recover for the land; Held, that the order 
of the bankruptcy court was no judgment and no bar to his re- 
covery. Burnes v. The St. Louis, Kansas City & Northern Railway 
Company, 163. 


2. FOREIGN JUDGMENT MAY BE IMPEACHED FOR WANT OF NOTICE. The 
record of a judgmentrendered in another State may be impeached 
in a collateral proceeding by evidence showing that the defendant 
had no notice of the action and never authorized any one to appear 
for him, even though the record affirmatively states the contrary. 
Napton v. Leaton, 358. 


3. FoRMER JUDGMENT: NO ESTOPPEL. In a proceeding brought in 

Tennessee for the settlement of an estate in which the present 
plaintiff had an interest, to which proceeding she was not made a 
party, it was adjudged that certain land now claimed by her be- 











698 INDEX. 









longed to another, who, however, was required to account for its 
value, whereby the distributive share of the present plaintiff was 
increased and she received a portion of her share in money on that 
basis. Held, that these facts did not preclude the plaintiff from as- 
serting her claim in this action. Jb. 











IRREGULARITY OF PROCEDURE NOT COLLATERALLY QUESTIONABLE? 
peep. The fact that a petition was not verified in strict conformity 
to the practice act (R. 8. 1855, p. 1234, 220) would not avail ina 
collateral proceeding to defeat a sherilf’s deed, given in pursuance 
of an execution sale under the judgment. Gilkeson v. Knight, 403. 

















A judgment being an entirety, a reversal for error committed in 
favor of one of several defendants carries the whole judgment. 
St. Joseph Fire & Marine Insurance Company v. Hauck, 465, 












6, Where the petition in an action against two defendants expressly 
alleges a partial liability only on the part of each to answer plaint- 
iff’s demand, a judgment against one for the whole amount is erro- 
neous. Thompson v. School District, 495. 












A judgment in ejectment for the entire property is erroneous, when 
the plaintitf in his petition claims only an undivided interest. Gam- 
ble v. Daugherty, 599. 






8. Correction or pegp. If the pleadings contain no prayer for the 
correction of a deed, it is not competent for the court to order a cor- 
rection to be made. Jb. 












9. Practice. A judgment by default rendered before the expiration 
of the time allowed by law for pleading, is irregular, and should be 
set aside on motion of the party aggrieved. First National Bank of 
Curthage v. Marlow, 618; Storr v. Wakefield, 622. 















AN ENTIRETY, See Hulett v. Nugent, 131. 


ADMINISTRATOR'S FINAL SETTLEMENT, WHEN NOT CONCLUSIVE. See In the 
Matter of the Final Settlement of Wood, 623. f 


JURISDICTION. 


CHANGE OF VENUE: sUBP@NA. From the time that a change of venue 
is ordered, the court to which the case is sent, has jurisdiction, 
and the clerk of that court alone can issue a subpcena for witnesses. 
The State v. Hopper, 425. 


JUSTIFICATION UNDER ORDER OF TRIBUNAL OF SPECIAL JURISDICTION. See 
Robinson v. Jones, 582. 


JURY. 


1, CoMPETENCY OF JUROR WHO HAS FORMED AN OPINION. One of 
the persons summoned as jurors, on his examination on the voir 
dire, said: “I have heard the case talked about a good deal. I 
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have read the publications in the St. Charles papers with reference 
to the case, and from what I have heard about the matter, I have 
formed and still retain an opinion as to the guilt or innocence of 
the defendant. I have not talked with any of the witnesses or any 
one who pretended to know the facts in the case. I formed my 
opinion from what I read in the newspapers and conversations I’ve 
had with others about the case. I can hear the evidence and ren- 
der a fair and impartial verdict in the case regardless of such opin- 
ion. I have at this time no bias or prejudice against the prisoner 
from what I have read or heard, which would prevent my giving 
him a fair and impartial triai after having heard the evidence.” 
He further said that “It would take evidence to remove the opin- 
ion thus formed.” Held, that he had not sucha fixed opinion as 
disqualified him to serve as a juror onthe trial of the case. Hrnry 
and Hoven, JJ., dissenting. The State v. Barton, 288. . 


THE JuRY Room. The fact that the jury deliberated on their ver- 
dict in a room in which was a set of Missouri reports, and that the 
bailiff in charge of them remained in the same room, will not viti- 
ate a verdict if there was no improper conduct on the part either 
of the jurors or the bailiff. The State v. Hopper, 425. 





: WAIVER OF RIGHT TO FULL PANEL. It istoo late after convic- 
tion to obiect that the panel of jurors, from which the trial panel 
was selected, was insufficient in number. The right to have a num- 
ber of qualified jurors equal to the number of peremptory chal- 
lenges, and twelve in addition, before proceeding with the trial, is 
a statutory privilege, (Wag. Stat., 1102, 2 7,) and is deemed waived 
if not claimed in time. The State v. Robertson, 446. 


CoMPETENCY OF JUROR WHO HAS FORMED OPINION FROM NEWSPA- 
PER REPORTS. A person summoned as a juror in a criminal case 
stated that he had formed an opinion as to the guilt of defendant 
from having read the reports of a former trial in the newspapers. 
that the opinion was such a one as would require evidence to re- 
move, but that he could try the case fairly and impartially, without 
regard to the opinion so formed. Held, that he was competent to 
serve as juror. Henry and Hoven, JJ., dissenting. The State v. 
Brown, 454. 


In criminal cases the trial court may in its discretion permit the jury 
to take with them to their room the instructions and documentary 
evidence offered at the trial. The State v. Tompkins, 613. 


JUSTICE’S COURT 


JuUSTiCE’S POWER TO AMEND HIS TRANSCRIPT. A justice of the peace 
has no power to file an amended transcript for appeal without an 
order of the circuit court. Such order should distinctly specify the 
amendment to be made; and any amendment not directed by the 
order will be void and without effect. Smith v. Chapman, 217. 


CRIMINAL PROCEDURE: PROSECUTING ATTORNEY. If a complaint filed 
with a justice of the peace, charging a felony, is, in the opinion of 
the prosecuting attorney, defective, that officer may dismiss the 
prosecution, and if he does, and an information is filed by the cor- 
oner against the same person for tl:e same offense before another 
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a, the latter officer will have jurisdiction to make the pre- 
iminary examination and commit to jail. Fx Parte Claunch, 233. 


JusTIce’s DOCKET ENTRY. An ambiguous entry in a justice’s 
docket ought to be so construed, if it can be, as to uphold his judg- 
ment. Koach v. The Montserrat Coal Company, 398. 


MorioON TO SET ASIDE DEFAULT: GARNISHMENT. The statute is im- 
rative that a motion to set aside a judgment by default rendered 

y a justice of the peace, must be filed within ten days. The fact 
that the judgment was for money, and was rendered against one 
summoned as garnishee without any evidence that he was indebted 
to the defendant, does not authorize an exception tothe rule. Jb. 


APPEAL: WAIVER OF NoTicE. If the appellant, in a case begun 
before a justice of the peace, fails to give notice of appeal before 
the second term of the circuit court held after the appeal is taken, 
it is the duty of that court, on motion, to affirm the judgment ; 
but, if the court refuses to affirm, and afterward the snalies engages 
in the trial, he thereby waives the error. Parmerlee v. Williams, 410. 


Tue statement in the present case, (a case instituted before a jus- 
tice of the peace,) Held, sufficient. Armstrong v. Keleher, 492. 


KANSAS CITY. 


City MARSHAL’s FEES. The common council of the City of Kan- 
sas, purstiant to the powers conferred by charter, provided by or- 
dinance that the city officersshould receive as full compensation for 
performing the duties of their respective offices, per annum, to be 
paid in quarterly installments, in warrants drawn on the city treas- 
urer, as follows: ‘‘The city marshal, $100, and for making an ar- 
rest, $1; for serving a subpeena, twenty-five cents; for summoning 
a jury, $1; for servingan attachment, $1.50; and for serving a notice 
in condemnation cases, twenty-five cents.” “Section 2. The offi- 
cers entitled to fees by the preceding section will be entitled to 
receive the same when paid.” Held, that these provisions did not 
mean that the marshal could in no case look to the city for the pay- 
ment of the fee allowed him for making an arrest unless the fee 
was taxed as cost and paid by the party arrested to the city; that 
if such had been the intention it ought to have been clearly ex- 
pressed in the ordinance; and that as without the modifticatien 
made by the second section, he could only have received his com- 

nsation for arrests quarterly, this section was intended to author- 
ize him to receive, in case of arrest, conviction and payment, by 
the party arrested, of the fine and costs, his compensation for the 
arrest at the time these costs were thus paid; but that his right to 
receive from the city the $1 fee for each arrest was absulute and un- 
conditional. Neiswanger v. The City of Kansas, 36. 





Under an ordinance providing compensation only for mak- 
ing arrests, serving subpcenas, summoning jurors, and serving at- 
tachments and notices in condemnation cases, the city marshal was 
not entitled to compensation for serving notices to appear before 
the board of equalization. Ib. 
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An ordinance provided for the killing of all dogs, not muz- 
zled, found running at large contrary to the orders of the city phy- 
sician; and authorized the mayor to appoint a person to kiil such 
dogs, who should receive for each dog killed the sum of twenty-five 
cents. It appeared from the evidence that it was not the intention 
of the mayor to make such an appointment, but he instructed the 
marshal to kill the dogs, and to use the police force of the city for 
this purpose, and that the marshal issued to the police, each night, 
rations of poisoned meat, and that he cooked and cut up the meat 
and put poison in it, but the city paid therefor, and the police force 
distributed it. Held, that the police force was to be regarded as an 
agency of the city and not of the marshal, and that the marshal 
had not been appointed under the ordinance and was not entitled 
to receive the fees thereby provided, but a reasonable compensation, 
only, for his services. 6. 





CoLLECTION OF CITY TAXES! CONSTITUTIONAL LAW: TITLE OF ACT. 
The act of 1879 providing for the collection of delinquent taxes, 
(Acts 1879, p. 186,) cannot, without disregarding section 28, ar- 
ticle 4, constitution of 1875, be construed as amending or repeal- 
ing those provisions of the charter of Kansas City, of 1875, which 
relate to the collection of city taxes. (Acts 1875, pp. 225, &c.) 
There is nothing in the title to indicate that the act relates to the 
subject of city taxes, or has any reference to the charter of Kansas 
City. It follows, that that city has the right to collect her taxesand 
enforce the liens for them as provided by the charter, and that she 
is entitled to collect interest at the rate fixed by the charter. City 
of Kansas v. Payne, 159. 


City DRAMSHUP LICENSE IN KANSAS CITY: MANDAMUS. The City 
of Kansas had power under its charter, (Acts 1875, p. 205, art. 
3,21,) to enact the present ordinance requiring every dramshop 
keeper to take out a city license; and it is no defense to a prosecu- 
tion for failure to do so, that the city auditor has wrongfully refused 
an application to issue one. If the refusal was wrongful, the ap- 
plicant has his remedy by mandamus. The City of Kansas v. Flan- 
ders, 281. 





. The ordinance of Kansas City which requires every person 
desiring a city license to keep a dramshop, first to obtain “ the writ- 
ten consent of a majority of the property owners within the block 
or square,” is valid. Jb. 


LACHES. 


No vacues. Until two years before this suit was brought, plaintiff 


had no knowledge of any title in herself to the land sued for. For 
many years previous her aunt had represented herself to be owner, 
and had exercised acts of ownership without objection from plaintiff, 
who during the whole time had labored under the disability either 
of infancy or coverture ; Held, that her acquiescence did not amount 
to laches, so as to bar the assertion of her claim. Napton v. Leaton, 
358. 


Facts CONSTITUTING A CASE OF LACHES. See Reel y. Ewing, 17. 
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LANDS AND LAND TITLES. 


CoMMON FIELD LOT: ADVERSE PossEssION. The title of a claimant of 
a common field lot, confirmed by the first section of the act of Con- 
gress of June 13th, 1812, was completely vested in him by said act, 
at its date; and title by adverse possession under the statute of 
limitations might begin to ripen against him from and after such 
date, without regard to the date of survey of his lot, the approval 
thereof, or of its return to the office of the recorder of land titles. 
Peting v. De Lore, 13. 


JOINT PURCHASE: POSSESSION OF ONE PURCHASER INURES TO BENEFIT 
or BoTH. Two persons purchased jointly at a sale under a deed of 
trust and afterward one of the two, the other refusing to join, in 
order to induce the grantor in the deed of trust to vaczte, paid her 
money and received exclusive possession. Held, that the possession 
so obtained inured to the benefit of both, and this regardless of 
whether the trust sale conferred any title or right to the possession 
or not. Davis v. Givens, 94. 


Swamp LANps. See Stephenson v. Stephenson, 127. 


CoNTINGENT REMAINDER. See DeLassus vy. Gatewood, 371. 


LANDLORD AND TENANT. 


LEASE: COVENANT FOR RENEWAL: COVENANT TO PAY DOUBLE RENT: 
HOLDING OVER: TENANT'S sTATUs. A lease for a term of years con- 
tained a covenant for the payment of double rent for every da 
the tenant might hold over after the expiration of the term, with 
a further covenant that after such expiration the tenant should 
have the privilege of renewal for a further term at the same rent 
as that reserved for the first. The tenant held over fora num- 
ber of years, paying rent at the old rate. No new lease was exe- 
cuted, neither party requiring it. Held, that inasmuch as the tenant 
had paid the single and not the double rent, he must be taken to 
have held over under the covenant for renewal, and his liability 
was the same as if a new lease had actually been executed. The 
Insurance & Law Building Company v. The National Bank of Missouri, 
58. 


IMPLIED ACCEPTANCE OF TERMS OF TENANCY. Where a landlord 
sends his tenant already in possession a written permit to remain 
for two years longer, free of charge, and the tenant receives the 
same and remains without notice to the landlord that he declines 
the terms offered, he will be deemed to have accepted them, and 
upon the expiration of the term may be dispossessed without no- 
tice to quit. Hulett v. Nugent, 131. 


A landlord cannot maintain a joint action for rent against his ten- 
ant, and for conversion against another person, who, with knowl- 
edge of his lien rights, has bought the crop and disposed of it. 
Phillips v, Flynn, 424. 


TITLE TO CROP, AS BETWEEN OWNER AND OCCUPANT OF THE LAND. One 
who sows, cultivates and harvests a crop upon land of another, 
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is entitled to the crop as against the owner of the land, whether he 
came to the possession of the land lawfully or not, provided he re- 
mains in possession till the crop is harvested. Adams v. Leip, 597. 


ACTION AGAINST LESSEE FOR NUISANCE ERECTED BY LESSOR. See Dickson 
v. The Chicago, Rock Island & Pacific Railroad Company, 575. 


LARCENY. 


1. INDICTMENT FOR HOG STEALING. The stealing of a hog being no 
longer grand larceny irrespective of value, (R. S. 1879, 2 1307,) an 
indictment for stealing one should allege either that it was of the 
value of $30, or more, or that it was under that value. The State v. 
Pedigo, 443. 


2. INDICTMENT FOR STEALING CORN. An indictment under section 
72, page 465a, Wagner’s Statutes, for stealing corn, alleged that the 
owner of the land from which the corn was taker, was to the grand 
jurors unknown, but that it was in the possession and under the con- 
trol of one R. The indictment being assailed on the ground that 
these averments were inconsistent. Held, that the objection was 
untenable. The State v. Schatz, 502. 





3. Such an indictment need not state who was the owner of 
the corn, or that the name of the owner was unknown to the jury. 
Ib. 

4. The land from which the corn was taken was described in 





an indictment drawn under section 72, supra, as “lots 53, 54, 66, 
67 and 68, in range H, of the city of Cape Girardeau.” Held, asuf- 
ficient description. Ib. 


EVIDENCE OF OTHER ACTS OF LARCENY. See the State v. Reavis, 419. 


LAW YER. 


To WHAT VALUE HE MAY HOLD PROFESSIONAL BOOKS EXEMPT FROM EXECU- 
TION. See Brown v. Hoffmeister, 411. 


LEGISLATURE. 


1, CoNSTITUTIONAL PROVISIONS, MANDATORY, DIRECTORY: LEGISLATIVE 
PROCEEDINGS: JOURNALS OF THE LEGISLATURE. ‘The first clause of 
section 37, article 4 of the constitution: ‘ No bill shall become 
a law until the same shall have been signed by the presiding officer 

of each of the two houses in open session,” 1s mandatory ; the re- 

maining clauses of the section are directory. 

An act is not to be held void because the journals of the Legislature 
fail to show a strict observance of the formalities prescribed by these 
clauses. as, for instance, that the presiding officer suspended all other 
business and declared that such bill would then be read, and that, 
if no objections were made, he would sign the same, to the end that 
it might become a law, nor that the bill was immediately sent to 
the other house. The State ex rel. The Attorney General v. Mead, 266 
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LEGISLATIVE PROCEEDINGS AND JOURNALS: BILLS TO BE SIGNED IN 
OPEN session. It is not essential to the validity of an act that the 
journals of the Leyislature should expressly state that the signing 
by the + re officers of the two houses was done in “open ses- 
sion. b 














: : PRESENTING BILLS TO THE GOVERNOR. It is not es- 
sential to the validity of an act that the journals of the Legislature 
should show that the requirements of section 38, article 4 of the 
constitution, have been complied with by the secretary of the sen- 
ate or the clerk of the house of representatives, one or the other of 
whom (according as the bill originated in the senate or house) is 
required by that section to present every bill as soon as it has been 
signed by the presiding officers of both houses, and on the same 
day, in person, to the governor. The requirements of that section 
are directory only. Jb. 


































LIEN. 


Is DISCHARGED BY TENDER OF Dest. See Thornton v. The National Ex- 
chage Bank, 221. 


LIMITATIONS. 





1. TirLeE UNDER STATUTE OF, TO COMMON FIELD Lot. The title of a 
claimant of a common field lot, confirmed by the first section of the 
act of Congress of June 13th, 1812, was completely vested in him 
by said act, at its date; and title by adverse possession under the 
statute of limitations might begin to ripen against him from and 
after such date, without regard to the date of survey of his lot, the 
approval thereof, or of its return to the office of the recorder of 
land titles. Peting v. DeLore, 13. 


2. THe five years statute of limitations is a bar to actionona verbal 
contract in favor of any person brought in as co-defendant after the 
five years have elapsed. Thompson v. School District, 495. 


3. LIMITATION AGAINST MUNICIPAL TAXES. The statute of limitations 
cannot be invoked against the State when she sues to enforce the 
lien given her by law for city taxes, but may be invoked against the 
city suing to collect the same taxes by personal judgment against 
the individual assessed. The City of Jefferson v. Whipple, 519. 


4. WILL: STATUTE OF LIMITATIONS: INTEREST. In case of a contest 
over a will begun before the lapse of a year after its probate, the 
statute of limitations will not commence to run against a legatee 
until the contest is determined ; neither will interest commence to 
run in his favor until then. The State ex rel. Nichols v. Adams, 620. 


Sre ADVERSE PossEssION. 









MANDAMUS. 





ManpDaAmus will not lie to compel an executor to publish a notice 
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of sale of real estate ordered by the probate court, in the newspa- 
per in which official notices are required by law to be published. 
The State ex rel. Lionberger v. Tolle, 645. 


To SUBORDINATE CouRT. See The State ex rel. Partridge v. Lewis, 170. 


To COMPEL ISSUANCE OF LICENSE. See The City of Kansas vy. Flanders, 
281 


MASTER AND SERVANT. 


1. THEIR RESPECTIVE DUTIES TOUCHING MACHINERY FURNISHED BY MAS- 
TER TO SRRVANT: DEFECTS, LATENT: DEFECTS, PATENT. A _ brake- 
man, while engaged in coupling cars at night, stepped into a hole 
under a tie, by which his foot was caught and he was thrown under 
the moving car which passed over his legs, causing serious and per- 
manent injuries. The defect in the road was not patent, but required 
inspection to discover it, and he had never worked on this portion 
of the track before. His attention had been called to the generally 
unsafe and dangerous condition of the track, but not to the specific 
defect causing his injuries. He was ignorant of its existence, and 
the attention of the servants of the railroad company, whose duty 
it was to attend to the track, had more than once been called to its 
dangerous condition, but they had taken no steps to repairit. In 
an action brought by him to recover damages for the injuries sus- 
tained; Held, that the following rules are well settled : 

1. A master is not an insurer of the safety of his servant, and is 
under no absolute obligation to provide for him safe machinery and 
implements, or to keep these in good order and condition; but it is 
his duty to use reasonable care and precaution for these purposes. 

2. If there are defects in the machinery or implements, known 
to the servant, and he will, notwithstanding, enter into the master’s 
service, he takes upon himself the risk incident to such defects. 

3. It is not incumbent upon the servant to search for latent de- 
fects in machinery or imple:nents furnished him by his employer, 
but he has, without any investigation, the right to assume that they 
are safe and sufficient for the purpose. 

4. In case of a patent defect, or such asthe servant, if ordinarily 
observant, would have discovered by his ordinary use of the ma- 
chinery or implement, his opportunity to know would be held as 
knowledge, whether in fact he knew of the defect or not. 

5. If the servant of a railroad company appointed to keep the 
track in repair, knows, or by the proper discharge of his duty might 
know of its condition, then his knowledge, or that which he might 
have acquired, is imputable to the company. Porter v. The Hanni- 
bal & St Joseph Railroad Company, 66. 








2. : . Although a servant may have had equal means 
with his master of ascertaining defects in machinery or implements 
provided by his master, this will not necessarily preclude him from 
recovering damages from his master for injuries received by him 
consequent upon such defects, if, in fact, he was ignorant of their 
existence, and they were not patent, or such as would have been 
disclosed to him, if ordinarily observant, by his actual and ordinary 
use of such machinery or implements. e has aright to assume 
that the machinery and implements furnished him by his master 
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are safe and suitable for the business, and he is not, while the mas- 
ter is, required to examine them for that purpose. Jb. 


VicgE-prRINcIPAL. To constitute a servant of a railroad company the 
vice-principal, so as to hold the company liable for his negligence 
toward another servant, it is not sufficient to show that the duties 
of the former were to direct and control assistant brakemen in the 
service of the company at a particular yard, and that the latter was 
one of the assistant brakemen at that yard. Rains v. The St. Louis, 
Iron Mountain & Southern Railway Company, 164. 





INJURY TO SERVANT HAVING KNOWLEDGE OF DANGER. If a brakeman 
knows that a foot bridge over the railroad upon which he is em- 

loyed, is too low to permit a man standing erect on the top oi a 
reight car to pass under it in safety, and, nevertheless, remains in 
the service of the company, and while passing under the bridge on 
the top of a freight car stands erect and is killed by coming in con- 
tact with the bridge, the company is not liable. /6. 


PERSONAL INJURY THROUGH INCOMPETENCY OF FELLOW SERVANT: BUR- 
DEN OF PROOF. Proof that a servant was incompetent does not de- 
volve upon his master when sued for injuries occurring to a fellow 
servant through such incompetency, the burden of proving that the 
master used ordinary care and prudence in the selection of the ser- 
vant. Murphy v. The St. Louis & Iron Mountain Railroad Company, 


202. 


A CASE IN WHICH THE RELATION EXISTED. The defendant, a rail- 
road company, madea contract with one M., by which he was to 
take entire charge and control of defendant’s freight business at 
the St. Louis station, loading and unloading cars, switching them 
back and forth in the yard, making up freight trains, and doing all 
other yard service necessary in the transaction of defendant’s freight 
business. He was also, when requested, to haul freight from the 
levee for defendant ; to prepare, execute and receive all necessary 


‘freight bills; to keep all necessary books of account, collect freight 


money and generally act as, and discharge all the duties of a station 
agent. To enable him properly to discharge his duties he was to 
have control over the grounds, yards and buildings, engines and 
cars of defendant at the station. Defendant was to furnish the nec- 
essary engines, and keep them in repair, and suppled with fuel, 
&c., and to employ the engineers and firemen, who were to be under 
M.’s control, and were to be paid by him. For his services M. was 
to be paid monthly at the rate of fifteen cents for each ton of freight 
received or delivered, and fifty cents for each car hauled from the 
levee. The contract was to continue for five years. The business 
was to be done under the control of defendant’s superintendent and 
to his satisfaction, and if not so done, defendant couid revoke the 
contract on twenty-four hours notice. M. performed no service for 
any other person than defendant. In an action to recover damages 
for injuries alleged to have been occasioned through the negligence 
of train-men in the employ of M.; eld, that M. was not an inde- 
ndent contractor, but stood in the relation of servant to the de- 
endant. Speed v. The Atlantic & Pacific Ruilroad Company, 303. 






















































PROCEDURE IN RECORDER’S COURT OF. 





INDEX. 
MISSOURI CITY. 


See Missouri City v. Hutchin- 
son, 46. 


MISTAKE, 


Equity will not relieve against mistake occurring through negligence. 











Brown v. Fagan, 563. 


MOBERLY COURT OF COMMON PLEAS. 


See Courts, 5. 


MUNICIPAL CORPORATION. 


Duty AND COMPENSATION OF OFFICER. An ordinance provided for 
the killing of all dogs, not muzzled, found running at large contrary 
to the orders of the city physician; and authorized the mayor to 
appoint a person to kill such dogs, who would receive for each dog 
killed the sum of twenty-five cents. It appeared from the evidence 
that it was not the intention of the mayor to make such an appoint- 
ment, but he instructed the marshal to kill the dogs, and to use the 
police force of the city for this purpose, and that the marshal issued 
to the police, each night, rations of poisoned meat, and that he 
cooked and cut up the meat and put poison in it, but the city paid 
therefor, and the police force distributed it. Held, that the police 
force was to be regarded as an agency of the city and not of the 
marshal, and that the marshal had not been appointed under the 
ordinance and was not entitled to recover the fees thereby provided, 
but a reasonable compensation, only, for his services. Neiswanger 
v. The City of Kansas, 36. 


PROCEDURE IN MUNICIPAL COURT: CRIMINAL LAW. Under the charter 
and ordinances of the city of Missouri City, the recorder has no 
power to issue a warrant of arrest ora summons against one charged 
with an offense, and no jurisdiction to try him for the offense, 
until a written or printed statement of the charge has been filed. 
Missouri City v. Hutchinson, 46. 


LIABILITY FOR DAMAGE TO ADJOINING PROPRIETOR IN RECONSTRUC- 
TION OF SEWERS. The charter of the city of St. Louis conferred 
upon the city exclusive control over its own sewers. The general 
law authorized any railroad company to construct its road along 
any street of any city in the State, provided the assent of the city 
was first obtained. The city of St. Louis, by ordinance, gave its 
assent to the construction of a subterranean railroad along and 
under one of its streets, but reserved the riglit, in case it became 
necessary in the progress of the work to remove any sewer, to su- 
pervise and control the work of removal and reconstruction. It did 
become necessary to remove one of the sewers, which was accord- 
ingly removed and reconstructed outside the line of the tunnel which 
was built for the use of the railroad. Owing to the negligence of the 
company’s contractor in the reconstruction of this sewer, the foun- 
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dation of a house fronting on the street gave way and the house 
was greatly damaged. In an action against the city to recover dam- 
ages forthe injury; Held, that the city was liable; and the fact 
that its officers failed to exercise any supervision or control over 
the work was no defense. It was their duty to have done so. 
Fink v. The City of St. Louis, 52. 


VEHICLE LICENSE: STREET SPRINKLING CARTS ARE “ PUBLIC VEHICLES.” 
A city ordinance imposed a license tax on all “ public vehicles 
using the streets of the city for trade or traffic or other purposes.” 
One A was engaged in the business of sprinkling the streets with 
water, for compensation paid by the owners of property fronting 
on the streets, and for this purpose used tanks which were mounted 
on wheels and driven through the streets, and were known as 
sprinkling carts. Held, that these carts were “public vehicles” 
within the meaning of the ordinance, and as such were subject to 
thetax. The City of St. Louis v. Woodruff, 92. 


LIABILITY OF A CITY FOR FLOODING PROPERTY BY CONSTRUCTION OF A 
STREET. A city is liable in damages for the flooding of private prop- 
erty caused by the construction of a street in pursuance of a plan 
prescribed by ordinance, only when the injury is the result of neg- 
ligent execution of the plan, not when it is the result of a defect 
in the plan itself. Foster v. The City of St. Louis, 157. 


LIABILITY FOR PERMITTING OBSTRUCTION OF STREETS. If a municipal 
corporation, after notice that one of its streets or highways has been 
obstructed, fails to have the obstruction removed, it will be liable 
in damages to any one who may sustain any special injury by rea- 
son of the obstruction. If there be no injury except such as is 
common to the whole public, the only remedy is by indictment 
against the obstructor. Beaudean v. The City of Cape Girardeau, 392. 


User. A municipal corporation is as much bound to keep a street 
or highway free from obstruction when the title has been acquired 
by user as when acquired by grant or condemnation. Jb. 


EVIDENCE O¥ ESTABLISHMENT OF STREETS. Parol evidence is not ad- 
missible to prove the establishment of a public street; the record 
should be produced. Jb. 


Semble, that a municipal corporation cannot escape liability for per- 
mitting the obstruction of a street, by showing that it has estab- 
lished another which the plaintiff might use. Jb. 


LIABILITY FOR FLOODING LAND BY CHANGING A STREAM. A city, in 
pursuance of power conferred by its charter, caused the waters of 
a creek running through its limits to be turned into a new channel. 
This channel proved so inadequate that the waters escaped and 
flooded plaintiff’s lot; Held, that the city was liable for the injury 
so inflicted. Barns v. The City of Hannibal, 449. 


SPECIAL TAXATION FOR STREET IMPROVEMENT. A city ordinance 
which authorizes the cost of gradinga section of a street to be 
charged against, not only the property fronting on that section, 
but also property fronting on another section which has already 
been graded at the cost of that property exclusively, is so inequita- 
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3. 
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ble and unjust that it will not be sustained, unless the power to 
enact it is clearly given by the charter; and even then it is doubt- 
ful if it could be upheld. Halpin v. Campbell, 4938. 


ENTRY OF APPEARANCE OF SCHOOL DISTRICT AS DEFENDANT. A school 
district may enter its voluntary appearance as defendant in an ac- 
tion without any. order of the bead, made at a formal meeting and 
entered of record. If the appearance be entered by one member 
of the board with the knowledge and consent of the others, they 
cannot, after verdict, object to the regularity of the proceeding. 
Thompson v. School District, 495. 


Municipal TAXEs. A city has no lien for its taxes, and no power 
to impose penalties for non-payment of taxes, unless given by its 
charter. The City of Jefferson v. Whipple, 519. 


LIMITATION AGAINST MUNICIPAL TAXES. The statute of limitations 
cannot be invoked against the State when she sues to enforce the 
lien given her by law for city taxes, but may be invoked against the 
city suing to collect the same taxes by personal judgment against 
the individual assessed. Jb. 


Orricers’ FEES. See Neiswanger v. Kansas City, 36. 


NON-LIABILITY OF MUNICIPAL OFFICERS ON ILLEGAL PUBLIC CONTRACTS, 


See Humphrey v. Jones, 62. 


MUNICIPAJ. TAXATION OF NATIONAL BANKS. See The City of Carthage v. 


The First National Bank of Carthage, 508. 


For DECISIONS UPON PARTICULAR CHARTER PROVISIONS, See Jefferson 


City, Kansas City, Missouri City, St. Louis. 


MURDER. 


DeviBerRATION. The trial court, in defining the crime of murder in 
the first degree, charged that, “ deliberately means intentionally, 
purposely, considerately ; therefore, if the defendant formed a design 
to kill. and was conscious of such purpose, it was deliberate.” 
Heli, error. The State v. Sharp, 218. 


AN UNOBJECTIONABLE INSTRUCTION. The jury was instructed that 
although they ‘‘ might believe from the evidence that defendant, at 
the time he shot into the crowd of people mentioned by the witnesses, did not 
intend to kill or murder any particular person, yet if they found from 
the testimony that defendant, at, &c., on, &c., did purposely and in- 
tentionally shoot into said crowd of people, with a certain revolver, 
loaded " . and that the breast of W. McK. was penetrated 
and wounded by the ball, &c., in consequence of which W. McK. 
died,” they should convict. Held, that the instruction could not 
fairly be construed to assume, as a fact, that defendant shot into 
the crowd. Held, also, that if it could be so construed it would not 
be objectionable, as the fact was not controverted at the trial. The 
State v. Edwards, 312. 


INTENTIONAL HOMICIDE! SHOOTING INTO A CROWD: PRESUMPTION OF 
MALICE. If one purposely and intentionally shoots into a crowd oi 
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people without intending to kill any particular person, but does kill 
one of the crowd, the law will presume that the killing was inten- 
tionally and maliciously done, andthe perpetrator will be guilty of 
murder in the second degree. Jb. ‘ 


MurperR: DRUNKENNESS AS BEARING ON THE QUESTION OF INTENT. 
The fact that the defendant in a murder case was drunk when he 
committed the homicide is not to be considered by the jury in de- 
termining the question of intent. Henry, J., dissenting. 0. 


INSTRUCTIONS IN CASE OF HOMICIDE. Upon atrial for homicide it 
is the duty of the court to instruct only as to such grades of hom- 
icide as the evidence would apply to. If the evidence shows that 
the defendant, if guilty at all, is guilty of something else beside 
manslaughter, the court should not instruct as to that offense. Jb. 


A homicide committed in the attempt to perpetrate robbery, is not 
necessarily murder in the first degree. The State v. Hopper, 425. 


INSTRUCTIONS IN MURDER CASES: CONSTITUTIONAL LAW: INDEPEND- 
ENCE OF THE JUDICIARY. Section 1234 of the Revised Statutes of 
1879, is not to be understood as requiring the trial courts, in 
murder cases, to instruct the jury as to murder in the second de- 
gree whether there is evidence to which the instruction could ap- 
ply or not. If such were its meaning, it would be an invasion of 
the province of the judiciary. The legislature cannot prescribe 
what instructions the courts shall give, unless they have previously 
embodied into a legislative enactment, as the law of the land, the 
substance of such instructions. Jb. 


Witirut nomicipe. A homicide committed willfully and without 
justification, but not deliberately or premeditatedly, is not murder 
in the second degree. The State v. Cooper, 436. 


ARRAIGNMENT. Whena conviction of murder in the second degree 
on an indictment charging murder in the first degree has been set 
aside, it is not necessary that the defendant be arraigned anew be- 
fore a second trial can be had. The State v. Simms, 538. 


Evipence. Evidence that defendant is afflicted with erotomania is 
not pertinent upon a trial for homicide. Ib. 


MALICE: DELIBERATION. It is error for the court to submit a mur- 
der case to the jury without defining the terms malice and delib- 
eration by proper instructions. Th. 


ConsTITUTIONAL LAW. Section 23, article 2 of the constitution of 
1875, has abrogated the rule laid down in the case of the State rv. 
Ross, 29 Mo. 32, that where a conviction of mrrder in the second 
degree on an indictment charging murderjin the first degree has 
been set aside, the defendant cannot again be tried for murder in 


the first degree. Ib. 


INSTRUCTIONS IN A MURDER CASK. It is error to instruct the jury 
as to murder in the second degree when, under the facts shown by 
the evidence, if defendant committed the homicide at all, he is 
guilty of murder in the first degree, and of no other grade of hom- 
icide. The State v. Stoeckli, 559. 
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MURDER IN THE SECOND DEGREE. Malice is an ingredient in the 
crime of murder in the second degree. Jb. 


EVIDENCE ON MURDERTRIAL. See The State v. Nugent, 136. 


BAIL IN CaS& OF HOMICIDE. See Ex Parte Claunch, 233. 








NATIONAL BANKS. 


THEIR POWER TO AVAIL THEMSELVES OF REAL ESTATE SECURITY: 
PENALTY FOR ACTS ULTRA vires. If a National bank discounts a 
note secured by deed of trust on real estate, the security passes to 
and may be enforced by the bank. The transaction is a violation 
of section 5137 of the Nationai banking act; but neither the bor- 
rower nor a creditor of the borrower can avail himself of that fact. 
The only penalty to which the bank is liable is forfeiture of its char- 
ter, and that penalty can be invoked only by the sovereign, the Uni- 
ted States. Thornton v. The National Exchange Bank, 221. 


MUNICIPAL TAXATION OF NATIONAL BANKS. A State has no power to 
authorize any taxation of National banks except such as is per- 
mitted by the National banking act of Congress, i. ¢.,a tax on the 
shares of the banks. It cannot authorize its municipalities to exact 
license taxes from such corporations doing business within their 
limits, The City of Carthage v. First National Bank of Carthage, 508. 


NEGLIGENCE. 


WHEN A QUESTION OF LAW, WHEN OF FACT. The question of negli- 
gence depends upon and must be determined by the circumstances 
of each case. The court may decide it as matter of law, when the 
facts are undisputed; but when the facts are disputed, or when 
they are undisputed but admit of different constructions and infer- 
ences, the question may properly be referred to the jury. Mauer- 
man v. Siemerts, 101. 


Case apsupGep. In an action for the negligent wounding of 
plaintiff, a girl about eleven years old, it appeared that as she was 
passing along the sidewalk in front of a house which defendants 
were in the act of tearing down, a brick fell from the house and 
struck her on the head, inflicting the injuries complained of. The 
evidence also showed that defendants had placed a barrier across 
the sidewalk, at the end of the house which plaintiff, at the time of 
the accident, was approaching, which consisted of a plank fastened 
to the house and sloping downward to the curbstone or outer edge 
of the pavement, where it was nailed to a tree; that the space be- 
tween the plank and pavement next to the house was from three to 
five feet, sufficient to allow grown persons to pass under without 
difficulty, by stooping slightly, and that it offered no obstacle to the 
passage of children of plaintiff’s age. It was also shown by one 
witness that on the morning of the accident he was so impressed 
with the insufticiency of the guard that he called to defendants’ 
workmen to put up additional guards, and warned his own children 
and others of the danger of using the sidewalk. It appeared on the 
other hand that plaintiff passed around the barrier by walking in 
the gutter. and then stepped back upon the sidewalk, when she was 
hurt; Held, that the trial court properly left it to the jury to say 
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whether the accident was the result of defendants’ negligence in 
failing to provide a sufficient barrier, or of plaintiff’s negligence in 
disregarding the one provided. Jb. 


A CASE OF CONTRIBUTORY NEGLIGENCE ON THE PART OF PLAINT- 
IFF’S INTESTATE DEFEATING RECOVERY. In an action against a 
railroad company to recover damages for the killing of plaintiff's 
husband, the evidence showed the circumstances of his death to 
have been as follows: Deceased was a repairer of cars, of some 
years experience, in the service of another company, and was fa- 
miliar with defendant’s freight yard, and knew that the work of 
switching and making up trains was constantly going on there. 
He also knew the customary mode of doing this work. Defendant 
had in its yard a repair track, and separate from it, a track known 
as a transfer track, which was specially set apart for cars whose con- 
tents were to be transferred to other roads. On the day of the acci- 
dent defendant’s car repairer was engaged in inspecting a car stand- 
ing on this transfer track, when deceased happened to pass by. He 
called to deceased to look at some work that had been done upon 
the car. Deceased was in the act of complying with this request, 
and was probably standing or stooping on the track at one end of 
the car, when another car switched down the track from the oppo- 
site direction in the usual manner, struck the first and sent it for- 
ward several feet, running over him and inflicting the injuries of 
which he died. Defendant’s car repairer, (who was the only eye- 
witness, ) testified that the accident happened almost the instant he 
spoke to deceased. The evidence tended strongly to show that there 
was a brakeman in charge of the colliding car, but that it would 
have been impossible for him, if he was on the look-out, to see de- 
ceased. Held, that plaintiff was not entitled to recover. Hallihanv. 
The Hannibal & St. Joseph Railroad Company, 118. 


ConTRIBUTORY NEGLIGENCE. It is settled law in this State that al- 
though the defendant may have been guilty of negligence con- 
tributing to produce the injury complained of, still if plaintiff was 
also guilty of negligence proximately contributing thereto, defend- 
ant is not liable unless his 4°" act occurred after he became 
aware of the danger to which the plaintiff, by his own neglect, had 
exposed himself. Hence, where the defendant’s neglect consisted 
in the erection and maintenance of a dangerous structure obvious 
to the senses long before the accident ; Held, that he was not liable, 
whether the structure could have been differently built or not. 
Rains v. The St. Louis, Iron Mountain & Southern Railway Company, 
164. 


INJURY TO SERVANT HAVING KNOWLEDGE OF DANGER. Ifa brakeman 
knows that a foot bridge over the railroad upon which he is em- 
ployed, is too low to permit a man standing erect on the top of a 
freight car to pass under it in safety, and, nevertheless, remains in 
the service of the company, and while passing under the bridge 
on the top of a freight car stands erect and is killed by coming in 
contact with the bridge, the company is not liable. Jb. 


A CASE OF CONTRIBUTORY NEGLIGENCE, DEFEATING RECOVERY ON TIIE 
PART OF THE PLAINTIFF. In an action against a street railway com- 

any to recover damages for the killing of plaintiff’s child by de- 
endant’s car, the factsa ng by the testimony of plaintiff’s wit- 
ness, to be as follows: tT e car was moving at a moderate rate of 
speed on a slightly down grade, and witness was standing beside the 
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driver, when he heard the driver shout, “ look out,” “ hold on,” or 
“stop.” ‘Turning, he saw plaintiff’s child, (a boy three years old,) 
about six feet ahead of the car-mules and four feet from the track, 
and running toward the track. The driver, with his right hand on 
the brakes and his left pulling on the lines with such force that the 
tongue went up over the heads of the mules, was doing his best to 
stop the car. The child ran to the middle of the track, where he 
was overtaken and crushed by the car. The whole transaction 
seemed to the witness to have occurred “in a moment.” There 
was no positive proof that the driver saw the boy at all before he 
hallooed; Held, that on this state of facts the plaintiff was not en- 
titled to recover. Maschek v. St. Louis Railroad Company, 276. 


FAILURE OF RAILROAD TO RING OR WHISTLE. The signal adopted 
and habitually used at a certain elevator to notify the laborers en- 
gaged in loading and unloading railroad cars, of the incoming of a 
train, was a cry by one of the employees of the elevator company: 
“The cars are coming.” The evidence showed that this was a safer 
signal at that place than the ringing of a bell or sounding of a 
whistle would have been. In an action brought against the railroad 
company by a laborer who had been at work at the elevator for 
some weeks and knew the accustomed signal, to recover damages 
for an alleged negligent wounding by an incoming train; Held, 
that the failure to ring or whistle was not negligence. Speed v. The 
Atlantic & Pacific Railroad Company, 303. 





But the fact that the accustomed signal was given by the 
servant of the elevator company would not exempt the railroad 
company from liability if its servants were guilty of negligence occa- 
sioning plaintiff’s injury. 


CONTRIBUTORY NEGLIGENCE NOT FXCUSE!), UNLESS. If the plaintiff 
in an action for personal injuries grounded on defendant’s negli- 
gence, has himself been guilty of negligence a to the in- 
— complained of, he cannot recover, though the defendant be 
ikewise guilty, unless the defendant, at the time he committed his 
negligent act, was aware of the danger to which the plaintiff was 
exposed. Zimmerman v. The Hannibal & St. Joseph Railroad Com- 


pany, 476. 


RAILROAD: FAILURE TO RING OR WHISTLE. While failure to ring the 
bell or sound the whistle, as the train approaches a street crossing, 
constitutes negligence per se on the part of the railroad company, it 
does not necessarily entitle the plaintiff to a verdict against the 
company ina case where he was himself guilty of negligence. Jb. 


CoNTRIBUTORY NEGLIGENCE: CASE ADJUDGED. Plaintiff, a man of 
mature years, in his right mind, with his eye-sight unimpaired, but 
deaf, without looking to see if a train was coming, went upona rail- 
road track and started down the track, when he was almost in- 
stantly struck and injured by a train approaching from behind. 
A short distance before reaching the track ~ passed a point where 
the train was in full view ; and a sidewalk for the use of pedestrians 
ran along-side the track; Held, a case of negligence precluding 
: “weed against the railroad company for the injuries sustained. 


Duty OF TRAVELER TO LOOK AND LISTEN FOR TRAIN AT CROSSING. 
It cannot be declared, asa matter of law, that a footman is bound, 
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before crossing a railway track to stop, in order to look and listen for 
trains. That rule is applicable only to persons traveling in wagons 
or other vehicles which make a noise that would necessarily inter- 
fere with their hearing. Jb. 





: . Every person about to go upon a railway track, is 
bound first to use his senses of sight and hearing to ascertain 
whether a train is approaching. Jb. 


ACTION FOR NEGLIGENCE? RAILROAD: PLEADING. A petition in an 
action against a railroad company by an employee, stating, without 
any specific facts, that the plaintiff was injured in consequence of 
the negligence of the company in using defective machinery and in 
running and managing its railroad and cars, would be fatally de- 
fective; and when such general allegations are used in connection 
with a specific statement of a cause of action, they will be treated 
as explanatory of that statement only, and will not enable the 
plaintiff to recover for any other cause of action. Waldhier v. The 
Hannibal & St Joseph Railroad Company, 514. 


: VARIANCE BETWEEN ALLEGATA AND PROBATA. Where the alle- 
gation in a petition against a railroad company is that the plaintiff 
received the injuries complained of through the negligence of the 
company in having and using defective machinery, and in running 
and managing its railroad and cars, and the proof is that the injury 
was occasioned by a broken frog, the plaintiff cannot recover. 
Ib. 


———: VARIANCE: FAILURE OF PROOF. In such a case as the fore- 
going the variance is not one which will be deemed immaterial un- 
less it is shown tothe court by the affidavit of the party that he has 
been misled and in what respect, (as provided by section 1, page 
1033, Wagner’s Statutes,) but it isa case of entire failure of proof 
within the meaning of section 1, page 1058, Wagner’s Statutes. Jb. 


Equity will not relieve against mistake occurring through negli- 
gence. Brown v. Fagan, 563. 


RAILROAD, DUTY OF TRAVELER APPROACHING: CONTRIBUTORY NEG- 
LIGENCE. A traveler approaching a railroad track is bound to use 
his eyes and ears, so far as there is an opportunity, and where, by 
the use of these organs, danger may be avoided, notwithstanding 
the neglect of the railroad company’s servants to give the signals, 
the omission of the plaintiff to use his senses to avoid the danger 
is concurring negligence entitling defendant to a non-suit. Henze v. 
The St. Louis, Kansas City & Northern Railway Company, 636. 


FAILURE OF RAILROAD TO RING OR WHISTLE. See Hodges v. The St. Louis, 


Kansas City & Northern Railway Company, 50. 


NEW TRIAL. 


A new trial will not be granted on account of newly discovered evidence 


which is merely cumulative. The State v. Redemeier, 1738. 
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NON-NEGOTIABLE PAPER. 


See CERTIFICATE OF DeEposirT. 


NOTICE. 


ACTION FOR NUISANCE ERECTED BY DEFENDANT'S PREDECESSOR: RULE 
AS TO Notice. To maintain.an action against a lessee for the con- 
tinuation of a nuisance erected by his lessor, before the lease, it 
is not necessary to show that the lessee was notified of the exist- 
ance of the nuisance and was requested to abate it. It is sufficient 
if it appears that he knew of its existence. Dickson v. The Chicago, 
Rock Island & Pacific Railroad Company, 575. 


PRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN RULES AS TO 
Notice. If the record shows that a motion requiring notice was 
heard by the trial court less than five days after the service of no- 
tice upon the parties, this court will presume that such practice is 
permitted by th« rules of the trial court, unless the contrary ap- 
pear by the record. Section 3507, Revised Statutes, while prescrib- 
ing five days as the general rule, authorizes the trial courts to shor- 
ten the time to less than five days. Henze v. The St. Louis, Kansas 
City & Northern Railway Company, 636. 


To GUARANTOR OF DEMAND AND REFUSAL TO PAY, NOT REQUIRED. See The 


Singer Manufacturing Company v. Hester, 91. 


To ADMINISTRATOR, NECESSARY IN PROCEEDINGS UNDER SECTION 67, PAGE 














81, WAGNeR’s STATUTES. See Brown vy. Weatherby, 152. 


ForEIGN JUDGMENT MAY BE IMPEACHED COLLATERALLY FOR WANT OF NO- 


TIcE. See Napton v. Leaton, 358. 


Or APPEAL, HOW WAIVED. See Parmerlee v. Williams, 410. 


To DEBTOR, OF HIS EXEMPTION RIGHTS. See Brown vy. Hoffmeister, 411. 


NUGATORY ACT. 


THE LAW DOES NOT REQUIRE THE DOING OF. Thus, where an execution 


debtor, in advance of a levy, notifies the officer holding the writ 
that he claims exemption for all his property, the latter will not be 
liable in damages if he makes the levy without formally apprising 
him of his rights under the exemption law. Brown v. Hoffmeister, 
411. 


NUISANCE. ' 


SURFACE WATER, RIGHTS OF ADJOINING PROPRIETORS CONCERNING. 
A land owner has no right by crecting an embankment to stop the 
natural flow of surface water, or to divert its course so as to throw 
it upon the land of his neighbor. Overflowed water from a river, 
in time of flood, is surface water within the meaning of this rule. 















































to 


IN DEX. 


Hove, J., dissenting. Shanev. The Kansas City, St. Joseph & Coun- 
cil Bluffs Railrvad Company, 237. 


ACTION FOR NUISANCE ERECTED BY DEFENDANT'S PREDECESSOR: RULE 
as TO Notice. To maintain an action against a lessee for the con- 
tinuation of a nuisance erected by his lessor, before the lease, it is 
not necessary to show that the lessee was notified of the existence of 
the nuisance and was requested to abate it. It is sufficient if it ap- 
pears that he knew of its existence. Dickson v. The Chicago, Rock 
Island & Pacific Railroad Company, 575. 


REPEATED INJURIES. Where the injuries sustained by reason of a 
nuisance consist in the destruction of crops from year to year, the 
plaintiff will not be limited to a single action, but may sue from 
time to time as often as the damage occurs. Jb. 


NUNC PRO TUNC ENTRY. 


MAY BE MADE PENDING WRIT OF ERROR: EVIDENCE. A nunc pro tunc 


entry of judgment relates back to the date at which the judgment was 
rendered. Such an entry may be made pending a writ of error in 
the case; but no evidence will be received in support of a motion 
for such an entry other than the papers and files in the cause, or 
something of record, or in the minute book, or on the judge’s 
docket. Gamble v. Daugherty, 599. 


OFFICER. 


NON-LIABILITY OF PUBLIC OFFICERS ON ILLEGAL CONTRACTS EXECUTED 
ON BEHALF OF THE PUBLIC. Where the officers of a public or mu- 
nicipal corporation, acting officially, enter into a contract under 
an innocent mistake of law, in which the other contracting party 
equally participates, with equal opportunities of knowledge, neither 
party at the time looking to personal liability, the officers are not 
personally liable; and the same rule applies to the officers of a 
public body which is not a corporation. Mumphrey v. Jones, 62. 


Case aDJuDGED. Defendant executed a note as director of a pub- 
lic school district, for the benefit of the district, in good faith believ- 
ing himself authorized to bind the district, and intending to bind it 
and not himself. The other parties to the note, before it was exe- 
cuted, concluded from an examination of the school law, that the 
district could be so bound. This proving to be an erroneous con- 
clusion, this action was brought to charge the defendant as maker. 
Held, that he was not bound. Ib. 


CONSTITUTIONAL LAW: SUBJECT AND TITLE OF ACT: ELECTION LAW. 
If all the parts of an act are germane to the —- indicated by 
the title, the act does not violate section 28, article 4 of the consti- 
tution, which provides that “no bill shall contain more than one 
subject, which shall be clearly expressed in its title.” A provision 
in an act “‘ concerning popular elections,” authorizing the governor 
to fill vacancies in elective offices is germane to the general subject 
and is valid. R. S. 1879,2 5527. The State ex rel. The Attorney Gen- 
eral v. Mead, 266. 
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PARENT AND CHILD. 


EXECUTORY PROMISE BY PARENT TO CHILD FOR CONVEYANCE: S8PE- 














CIFIC PERFORMANCE. While a mere promise made by a parent 
to a child to give him an estate, supported by no other considera- 
tion than love, will not be enforced if the parent dies without hav- 
ing conveyed, a promise in writing declared in the instrument to be 
founded upon a valuable consideration, and conditioned that the 
child shall enter and improve the land, followed by actual entr 
and improvement, will be binding; and specific performance will 
be enforced. Hagar v. Hagar, 610. 


PARTIES. 


To suit FoR PARTITION. Where it appears from the facts in evi- 
dence in a suit for partition that a person who is not a party to the 
record has an interest in the land, no partition should be ordered 
until he is made a party. Dameron v. Jameson, 97. 


To suir1in Equity. One who has executed two deeds to different 
persons, both purporting to convey the whole title to the same land, 
is not a necessary party defendant to an equitable proceeding 
brought by one of his grantees against the other to adjust their con- 
flicting claims. 


Derect or. It is too late to raise the objection of defect of parties 
after verdict. Sumner v. Cottey, 121. 


To sviT TO ESTABLISH Devise. A suit to establish a devise in favor 
of an incorporated religious society, should be brought in the 
name of the society, and not in the name of the “ board of trus- 
tees’ through which such societies were required by section 12, ar- 
ticle 1 of the constitution of 1865, to manage such land as they were 
allowed to hold. First Baptist Church v. Robberson, 326. 


One who claims to be the beneficiary intended by a will may main- 
tain a suit to construe the will. Jb. 


To acrion FoR conversion. One of two joint owners of goods can- 
not sue alone fortheir conversion. Little v. Harrington, 390. 


RULE THAT PLEA IN BAR WAIVES DILATORY PLEAS, CHANGED BY 
STATUTE: NON-JOINDER OF PARTIES. Sections 4 and 13, article 5 of 
the practice act, (Wag. Stat., pp. 1014, 1016; R. S. 1879, 22 3518, 3522, 

have had the effect of doing away with the common law rule that 
a plea in bar waives all dilatory pleas, or — not going to the 
merits. A plea of non-joinder of parties plaintiff, therefore, may 
now be united in the same answer with matter in bar of the action. 
(Overruling Rippstein v. Insurance Company, 57 Mo. 86, and Fordyce 
v. Hathorn, 57 Mo. 120.) Ib. 


Herr, WHEN NOT PROPER PARTY TO suIt. The heir is neither a 
necessary nor proper party to be joined with the administrator in 
an action to recover a demand due the decedent. Hellman ». 
Wellenkamp, 407. 


DeaTH OF PARTY: REVIVOR OF suit. If one of the plaintiffsin an 
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action dies, it is error to proceed to judgment without taking the 
statutory steps to bring in the successors in interest. R. &., 2 3663. 
Gamble v. Daugherty, 599. 


PARTITION. 


NECESSARY PARTIES. Where it appears from the facts in evidence 
in a suit for partition that a person who is not a party to the record 
has an interest in the land, no partition should be ordered until he 
is madea party. Dameron v. Jameson, 97. 


PARTITION, WHEN DEFENDANT IS IN ADVERSE POSSESSION. The doc- 
trine that partition will not lie when the defendant is in adverse 
possession of the premises, does not apply when the plaintift’s title 
is an equitable one only. Jb 


PARTNERSHIP. 


PARTNERSHIP PROPERTY, POWER OF SURVIVING PARTNERS OVER. 
One of the members of a firm having died, the survivors formed a 
new co-partnership and continued to carry on the business. Sub- 
sequently, they made an assignment for the benefit of their indi- 
vidual creditors and the creditors of the new firm. The property 
conveyed to the assignees was real estate, the title to which was 
vested in the surviving partners, but which belonged to the old 


firm; Held, that the assignees took no title by the assignment. 
Tiemann v. Molliter, 512. 

PARTNERSHIP: ADMINISTRATION. The mere fact that final settle- 
ment has been made of a partnership estate in the probate court, 
does not invest the administrator with title to the property of the 
estate on hand at the time of such settlement. 


ABORTIVE CORPORATION ; JOINT LIABILITY OF ASSOCIATES. See Richardson 
v. Pitts, 128. 


EVIDENCE TO PROVE PARTNERSHIP. See Filley v. McHenry, 417. 


PAYMENT. 
Unper protest. See Clowdis v. The Hannibal & St. Joseph Railroad 
Company, 510. 
PERPETUAL SUCCESSION. 


MEANING OF THE WORDS AS USED TO DEFINE DURATION OF CORPORATE 
FRANCHISE. See Fairchild v. Masonic Hall Association, 526. 
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PERSONAL INJURIES. 


Sree MASTER AND SERVANT. 


NEGLIGENCE. 


PLEADING. 


JOINDER OF ACTIONS. A suit to set aside on the ground of fraud, a 
conveyance by a debtor of land not included in his assignment for 
the benefit of creditors, should not be joined with a suit for an ac- 
counting under the assignment. Hatcher v. Winters, 30. 


One of two joint owners of goods cannot sue alone for their con- 
version. Little v. Harrington, 390. 


RULE THAT PLEA IN BAR WAIVES DILATORY PLEAS, CHANGED BY STAT- 
UTE: NON-JOINDER OF PARTIES, Sections 4 and 13, article 5 cf the 
practice act, (Wag. Stat., pp. 1014, 1016; R. 8S. 1879, % 3513, 3522,) 
have had the effect of doing away with the common law rule that 
a plea in bar waives all dilatory pleas, or pleas not going to the 
merits. A plea of non-joinder of parties plaintiff, therefore, may 
now be united in the same answer with matter in bar of the action. 
(Overruling Rippstein v. Insurance Company, 57 Mo. 86 and Fordyce 
v. Hathorn, 57 Mo. 120.) Jb. 


GUARANTOR CANNOT BE SUED JOINTLY WITH PRINCIPAL DEBTOR. The 
undertaking of a guarantor is his own separate and independent 
contract, distinct from that of the principal debtor. They cannot, 
therefore, be jointly sued. Parmerleev. Williams, 410. 


LANDLORD AND TENANT: CONTRACT: TORT: MISJOINDER OF PARTIES. 
A landlord cannot maintain a joint action for rent against his tenant, 
and for conversion against another person, who, with knowledge of 
his lien rights, has bought the crop and disposed of it. Phillips v. 
Flynn, 424. 


Ir is too late after filing answer to object to the petition on the 
ground that it blends two distinct causes of action in the same 
count. Thompson v. School District, 495. 


ACTION FOR NEGLIGENCE: RAILROAD: PLEADING. A petition in an 
action against a railroad company by an employee, stating, without 
any specific facts, that the plaintiff was injured in consequence of 
the negligence of the company in using defective machinery and in 
running and managing its railroad and cars, would be fatally de- 
fective ; and when such general allegations are used in connection 
with a specific statement of a cause of action, they will be treated 
as explanatory of that statement only, and will not enable the 
plaintiff to recover for any other cause of action. Waldhier v. The 
Hannibal & St. Joseph Railroad Company, 514. 


: VARIANCE BETWEEN ALLEGATA AND PROBATA. Where the al- 
legation in a petition against a railroad company is that the plaintiff 
received the injuries complained of through the negligence of the 
company in having and using defective machinery, and in running 
and managing its railroad and cars, and the proof is that the injury 
was occasioned by a broken frog, the plaintiff cannot recover. Ib. 
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: VARIANCE: FAILURE OF PROOF. In such a case as the fore- 
oing the variance is not one which will be deemed immaterial un- 
ess it is shown to the court by the affidavit of the party that he has 

been misled and in what respect, (as provided by section 1, page 

1033, Wagner’s Statutes,) but it is a case of entire failure of proof 

within the meaning of section 1, page 1058, Wagner’s Statutes. 6. 


CounTER-CLAIM: ‘‘ TRANSACTION” .DEFINED. The term “‘ transac- 
tion” as used in the code definition of counter-claim, (R. S. 1879, 
2 3522,) includes all the facts and circumstances out of which the 
injury complained of by plaintiff arose. If these facts and circum- 
stances also furnish to the defendant a ground of complaint, or cause 
of action against the plaintiff, the defendant will be entitled to pre- 
sent such cause of action as a counter-claim, showing by proper 
averments that it isa part of the same transaction which is made 
the foundation of plaintiff’s claim. Ritchie v. Hayward, 560. 





Where the “transaction” originated in a contract, the de- 
fendant may plead a breach of the contract by way of counter- 
claim, though the plaintiff’s action isin tort. Jb. 


TOWNSHIP ORGANIZATION: PLEADING ORDER OF TOWNSHIP BOARD. 
The township board, as it existed under the township organization 
law, (Acts 1873, p. 97,) being a tribunal of special jurisdiction, in 
pleading its order for the opening of a road as a justification to an 
action for trespass, it was necessary either to aver specially the facts 
which authorized the board to make the order, or else, (as per- 
mitted by section 42, page 1020, Wagner’s Statutes,) to staie gen- 
erally that the order was duly made. Robinson v. Jones, 582. 


. Correction or pegp. If the pleadings contain no prayer for the 


14. 


16. 


correction of a deed, it is not competent for the court to order a 
correction to be made. Gamble v. Daugherty, 599. 


Ix evectment. If the deed under which plaintiff in ejectment 
claims title is defective in description, his petition should give an 
adequate description, and then upon the trial it may be competent 
for him to supply the defect by parol evidence. Livingston County v. 
Morris, 603. 


A petition in ejectment should describe the land sued for in such 
terms that, in the event of plaintiff’s recovery, an ofticer, charged 
with the execution of a writ of possession describing it in the same 
terms, will know from the writ what land it is his duty to put the 
plaintiff in possession of. Jb. 


OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY'S FEE FOR COL- 
LECTION : TRANSFERRER’S LIABILITY. An obligation for the payment 
of money which contains a stipulation that, if not paid at maturity 
and the same is placed in the hands of an attorney for collection, 
the makers shall pay an additional sum of ten per cent as an attor- 
ney’s fee, is not a promissory note. A transferrer of such an instru- 
ment is to be treated as but an assignor, not an indorser; he is not 
jointly liable with the maker, and no joint action can be maintained 
against them. First National Bank of Trenton v. Gay, 627. 


In EJECTMENT. See Estes v. Long, 605. 
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PLEADING, CRIMINAL. \ 


INDICTMENT FOR MURDER: VARIANCE. A variance between the true 
name of the deceased and the name as given in an indictment for 
his murder, will not prevent conviction unless the trial court finds 
it to be material to the merits of the case and prejudicial to the 
defense. The State v. Sharp, 218. 


INDICTMENT FOR HOG STEALING. The stealing of a hog being no 
longer grand larceny irrespective of value, (R. S. 1879, 2 1307,) an 
indictment for stealing one should allege either that it was of the 
value of $30, or more, or that it was under that value. The State v. 
Pedigo, 443. 


INDICTMENT FOR FALSE PRETENSES. An indictment under the statute 
against obtaining money under false pretenses, (R. 8., 2? 1561,) 
charged that the money was obtained “ by means and by use of a 
cheat and a fraud, and a false and fraudulent representation and 
pretense, and a false and bogus check and instrument, with intent,” 
&e.; Held, that it was not objectionable on the score of duplicity 
or multifariousness, or of the generality of the term used. The State 
v. Fancher, 460. 


INDICTMENT FOR STEALING CoRN. An indictment under section 
72, page 465a, Wagner’s Statutes, for stealing corn, alleged that the 
owner of the land from which the corn was taken, was to the grand 
jurors unknown, but that it was in the possession and under the con- 
trol of one R. Theindictment being assailed on the ground that 
these averments were inconsistent. Held, that the objection was 
untenable. The Staie v. Schatz, 502. 





Such an indictment need not state who was the owner of 
the corn, or that the name of the owner was unknown to the jury. 
Ib. 





The land from which the corn was taken was described in 
an indictment drawn under section 72, supra, as ‘lots 53, 54, 66, 
67 and 68, in range H, of the city of Cape Girardeau.” Held, asuf- 
ficient description. Jb. 


INDICTMENT FOR FELONIOUS ASSAULT: SURPLUSAGE. An indictment 
under section 1264, Revised Statutes, in one count, charged that 
defendant ‘‘did assault, strike, stab, cut, maim, wound and dis- 
figure”? one P. Held, that there was no duplicity or repugnancy. 
All the acts charged might be the result of a single assault. If any 
of them were unnecessarily alleged, it was surplusage, but would 
not vitiate the indictment. The State v. Van Zant, 541. 


PLEDGE. 


ErrecT OF BLANK INDORSEMENT OF NON-NEGOTIABLE CERTIFICATE 

oF peposit. A blank indorsement of a non-negotiable certificate 

of deposit by the payee thereof, accompanied by delivery, will en- 

able the holder to make q valid pledge of the certificate to an inno- 

cent party, without reference to the equities between himself and 

the payee. The pledgee is authorized to infer absolute ownership and 
46-71 
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full right in the holder to pledge; but as against the true owner his 
recovery will be limited to the amount of his loan. The Jnter- 
national Bank v. The German Bank, 183. 








2. ——-—. The certificate in question in this case had, written across 
its face, the following words: ‘This certificate is subject to any 
subsequent claim for collection or any other fees arising out of the 
disbursement of the legacy of which this money is part of pro- 
ceeds.”’ The bank which issued the certificate not asserting any 
rights under this stipulation, Held, that as between the other par- 
ties, it did not affect the operation of the foregoing rule. Jb. 
















PRACTICE. 





1. InraNcy: Practicg. A minor can appear to an action only by 
guardian or next friend, not by attorney. Gamache v. Prevost, 84. 









; REFEREE. An action to which a minor is a party cannot 
be referred to a referee. Ib. 


























8. IMPEACHMENT OF WITNESS. When a witness is called to impeach 
another by proof of general character, a liberal cross-examination 
touching his means of knowledge should be allowed. The State v. 1 
Miller, 89. 


4. DeEFEcT OF PARTIES: PRACTICE. It is too late to raise the objection 
of defect of parties after verdict. Sumner v. Cottey, 121. 


| 5. SUMMONS, APPEARANCE WAIVES INSUFFICIENCY oF. A defendant, 
i by appearing and defending the suit, waives all objections to the 
| sufficiency of the summons. Hulett v. Nugent, 131. 


6. JUSTICE OF THE PEACE: POWER TO AMEND TRANSCRIPT. A justice of 
the peace has no power to file an amended transcript for appeal 
without an order of the circuit court. Such order should distinctly 
specify the amendment to be made; and any amendment not di- 
rected by the order will be void and without effect. Smith v. Chap- fi 
man, 217. 


7. IRREGULARITY OF PROCEDURE NOT COLLATERALLY QUESTIONABLE: 
DEED. The fact that a petition was not verified in strict conformity 
to the practice act (R. 8. 1855, p. 1234, 2 20) would not avail ina 
collateral proceeding to defeat a sheriff’s deed, given in pursuance 
of an execution sale under the judgment. Gilkeson v. Knight, 403. 





8. EVIDENCE OF CHARACTER: PRACTICE. Evidence in support of a wit- 
ness’ character for truth and veracity offered before any impeach- 
ing testimony is introduced, is premature and should be excluded. 
The State v. Cooper, 436. 


9. JupGMeNnt. A judgment being an entirety, a reversal for error 
committed in favor of one of several defendants carries the whole 
a. St. Joseph Fire & Marine Insurance Company v. Hauck, 

5. 9 


10, ENTRY OF APPEARANCE OF SCHOOL DISTRICT AS DEFENDANT. A 
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school district may enter its voluntary appearance as defendant in 
an action without any order of the board made ata formal meeting 
and entered of record. If the appearance be entered by one mem- 
ber of the board with the hnowladen and consent of the others, they 
cannot, after verdict, object to the regularity of the proceeding. 
Thompson v. School District, 495. 


JupGment. Where the petition in an action against two defendants 
expressly alleges a partial liability only on the part of each to an- 
swer plaintiff’s demand, a judgment against one for the whole 
amount is erroneous. 


Ir is too late after filing answer to object to the petition on the 
ground that it blends two distinct causes of action in the same 
count. Ib. 


DIMINUTION OF THE RECORD, HOW CORRECTED. When a diminu- 
tion of the record is suggested and a certiorari issued, the entire 
record, as it exists in the court below, should be returned to this 
court. A certificate of the clerk of the court below that the record 
already sent up is imperfect or inaccurate in any designated par- 
ticular will be of no effect. The State v. Van Zant, 541. 


SKELETON BILL OF EXCEPTIONS. It is not essential that the bill of 
exceptions, as originally filed in the court below, shall contain the 
instructions; it is sufficient if they are therein called for in such 
manner as to enable the clerk to identify them when he comes to 
write out the bill at full length. Jb. 


Nunc PRO TUNC ENTRIES! MAY BE MADE PENDING WRIT OF ERROR: 
EVIDENCE. A nune pro tunc entry of judgment relates back to the 
date at which the judgment was rendered. Such an entry may be 
made pending a writ of error in the case; but no evidence will be 
received in support of a motion for such an entry other than the 
papers and files in the cause, or something of record, or in the 
minute book, or on the judge’s docket. Gamble v. Daugherty, 599. 


DEATH OF PARTY; REVIVOR OF suit. If one of the plaintiffs in an 
action dies, itis error to proceed to judgment without taking the 
statutory steps to bring in the successors in interest. R. 8., 2 3663. 
Ib. 


A judgment by default rendered before the expiration of the time 
allowed by law for pleading, is irregular, and should be set aside on 
motion of the party aggrieved. First National Bank of Carthage v. 
Marlow, 618. 


OBLIGATION TO PAY MONEY AND ATTORNEY’S FEES: PRACTICE. Since 
an obligation for the payment of money, containing a stipulation 
for payment of attorney’s fees besides, is not a promissory note, 
(See First National Bank v. Marlow, ante, p. 618,) a suit on such an 
instrument is not, under the statute, triable at the return term. 
Storr v. Wakefield, 622. 


NoTicE: PRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN 
ruLEs. If the record shows that a motion requiring notice was 
heard by the trial court less than five days after the service of no- 
tice upon the parties, this court will presume that such practice is 
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permitted by th» rules of the trial court, unless the contrary ap- 

ar by the record. Section 3507, Revised Statutes, while prescrib- 
ing five days as the general rule, authorizes the trial courts to shor- 
ten the time to less than five days. Henze v. The St. Louis, Kansas 
City & Northern Railway Company, 636. 


20. Britt or exceptions. If a motion for new trial filed in due time 
be continued to a succeeding term Of court, a bill of exceptions filed 
at the term at which the motion is determined will preserve excep- 
tions taken at the trial. Jb. 


RULE AGAINST COMMUNICATIONS BETWEEN WITNESSES. See The State v. 
Hopper, 425. 


AS TO PUTTING WITNESSES UNDER THE RULE. See The State v. Hughes, 
633. 


PRACTICE, CRIMINAL. 





INDICTMENT PENDING FORMER INDICTMENT FOR SAME OFFENSE : 
practice. The finding of an indictment does not ipso facto quash a 
pending indictment against the same defendant for the same offense. 
The statute, (Wag. Stat., 2 4. p. 1087,) requires that the indictment 
first found shall be quashed by the court, and until that is done, 
the defendant cannot be put upon his trial on the second. The 
State v. Smith, 45. 


Venus. The conviction in this case is set aside because there is 
no evidence in the record to show that the offense was committed 
within the jurisdiction of the trial court. The State v. Miller, 89. 


The State is not bound to furnish the defendant with a list of her 
witnesses before trial. The State v. Nugent, 136. 


IMPROPER REMARKS BY PROSECUTING ATTORNEY. The trial court bav- 
ing failed to instruct the jury upon a material point, the prosecut- 
ing attorney, in his closing argument, undertook to supply the 
omission, and in doing so, against the defendant’s objection and 
without interruption by the court, used language which was calcu- 
lated to mislead the jury, and which the record seemed to show did 
—e | them. For this the judgment was reversed. The State v. 
eed, 200. 


ATTACHMENT OF witNesses. If the fact that a witness not duly sub- 
poenaed, has been recognized to appear, is not shown by the record 
and is not otherwise made known tw the trial court at the time an 
application is made for an attachment against him, the judgment 
will not be reversed for refusal to order the attachment; especially, 
where after the attachment is refused the defendant reads as the 
testimony of the absent witness what he states in an affidavit then 
made for a continuance the witness would testify to if present. The 
State v. Hopper, 425. 


Witnesses. It isa salutary practice, especially in criminal cases, 
to prohibit witnesses from communicating during the trial, either 
with each other or with third persons concerning the case. Ib. 


HARMLESS ERROR IN ADMITTING EVIDENCE. Where evidence preju- 
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dicial to one of the defendants in a criminal cause is erroneously 
admitted, but that one is acquitted, the other cannot make that 
error ground for reversal of a judgment against him. Jb. 


WITHDRAWING EVIDENCE BY INSTRUCTION. When evidence hasbeen 
erroneously admitted in a criminal case, an instruction to the jury 
to disregard it, will not cure the error if the evidence is of a char- 
acter to prejudice the defendant’s case; but it will suffice where 
it is apparent that it did not or was not calculated to have that 
effect. Ib. 


PROSECUTING ATTORNEY. The objections to a remark made by the 
prosecuting attorney in this case, Held, frivolous. Tb. 


HARMLESS ERROR IN INSTRUCTION. If proper instructions are given 
in a criminal case, the judgment will not be reversed for the giving 
of others which are erroneous, if they are harmless. Ib. 


INSTRUCTION AS TO ADMIssIONs. Whether defendant has made 
any admissions or not, it is not error to give the jury a general in- 
struction that if they find he has made statements or admissions 
against his interest, such statements or admissions are evidence 
against him. It would be different if the instruction contained the 
substance of a specific admission or statement. Jb. 


THE sury room. The fact that the jury deliberated on their ver- 
dict in a room in which was a set of Missouri reports, and that the 
bailiff in charge of them remained in the same room, will not viti- 
ate a verdict if there was no improper conduct on the part either 


of the jurors or the bailiff. Jb. 


3. JURY: WAIVER OF RIGHT TO FULL PANEL. It is too late after convic- 


tion to object that the panel of jurors, from which the trial panel 
was selected, was insufficient innumber. The right to have a num- 
ber of qualified jurors equal to the number of peremptory chal- 
lenges, and twelve in addition, before proceeding with the trial, is 
a statutory privilege, (Wag. Stat., 1102, 2 7,) and is deemed waived 
if not claimed in time. The State v. Robertson, 446. 


. JUDGE'S CONTROL OVER THE RECORDS OF THE CouRT. If the record 
of a criminal case as made up by the clerk, erroneously fails to 
show that the defendant was present during the trial, the judge 
may, at any time during the term, cause a proper entry to be made 
showing his presence. Jb. 


ARRAIGNMENT. Whena conviction of murder in the second degree 
on an indictment charging murder in the first degree has been set 
aside, it is not necessary that the defendant be arraigned anew be- 
fore a second trial can be had. The State v. Simms, 538. 


. MURDER: MALICE: DELIBERATION. It is error for the court to sub- 


mit a murder case to the jury without defining the terms malice 
and deliberation by proper instructions. Jo. 


. BILL OF EXCEPTIONS AFTER JUDGMENT. A defendant who has re- 


ceived sentence upon a plea of guilty is entitled to havea bill of 
exceptions allowed showing the action of the court upon a motion 
to set aside the judgment. The State v. Kring, 551. 
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18. Jury. In criminal cases the trial court may in its discretion permit 
the jury to take with them to their room the instructions and doc- 
umentary evidence offered at the trial. The State v. Tompkins, 613. 


IN A MUNICIPAL court. See Missouri City v. Hutchinson, 46. 


PRACTICE IN THE SUPREME COURT. 


Tue Supreme Court will not inquire into the correctness of the ac- 
tion of the trial court in ruling on questions of evidence, unless the 
question is presented by the motion for new trial. Hulett v. Nu- 
gent, 131. 


DELAYIIN TRYING accuseD. This court will not interfere with the 
action of the trial court in refusing a prisoner’s motion to be dis- 
charged from custody for delay in bringing him to trial, unless it is 
made to appear by the record that the delay was unreasonable. 
The State v. Nugent, 136. 


Tus court refuses to reverse a finding of facts concurred in by the 
two lower courts which successively tried this case. Schulenberg v. 
Cordell, 414. 


RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST EVI- 
pence. The Supreme Court will not reverse a judgment on the 
ground that the verdict is not warranted by the evidence, unless 
either there is a total absence of evidence, or it fails so completely 
to support the verdict that the necessary inference is that the jury 
acted from prejudice or partiality. The State v. Musick, 401; The 
State v. Zorn, 415. é; 





PRESUMPTION. 
Or matice. See The State v. Edwards, 312. 


THAT TRIAL COURTS OBSERVE THEIR OWN RULES. See Henze vy. The St. 
Louis, Kansas City & Northern Railway Company, 636. 


Or FRAUD, HOW RAISED. See Baldwin v. Whitcomb, 651. 


PRINCIPAL AND AGENT. 


CONSIGNEE NON-RESIDENT AT POINT OF DELIVERY: DELIVERY TO CON- 
or’s AGENT. The fact that a consignee does not reside at the 
po». where goods are to be delivered, and does not expect to be 
there to receive them, will not authorize the carrier to deliver them 
toa general agent of the consignor resident there. Wilson Sewing 
Machine Company v. Louisville & Nashville Railroad Company, 203. 


An agent who holds a note for collection only, has no power to sell 
it. Smith v. Johnson, 382. 
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No act or failure to act on the part of an agent will estop his princi- 
pal, unless the matter comes within the scope of the agency. Fou- 
gue v. Burgess, 389. 


AN affidavit for attachment made by an agent need not disclose his 
means of knowledge. (Distinguishing Eldridge v. Steamboat, 27 Mo. 
595.) Gilkeson v. Knight, 403. 


IMPLIED POWER OF AGENT. Authority given to an agent to open 
anew channel for the purpose of turning the course of a stream 
will include authority to erect a dam or break-water across the old 
bed of the stream as a means of expediting or accomplishing the 
work. Barns v. The City of Hannibal, 449. 


CRIMINAL LIABILITY OF HUSBAND FOR ACT OF WIFE. A husband is 
not criminally liable for the act of his wife in selling liquor without 


license, when the sale is made in his absence and contrary to his 
express instructions. The State v. Baker, 475. 


LIABILITY OF ASSOCIATES IN ABORTIVE CORPORATION FOR EXPENDITURES BY 
MANAGING MEMBERS. See Richardson v. Pitts, 129. 


PAYMENT TO AGENT. See Clowdis v. The Hannibal & St. Joseph Rail- 
road Company, 510. 
PRINCIPAL AND SURETY. 


SECURITIES TAKEN BY SURETY. It is well settled that securities taken 


by sureties for their indemnity, inure to the benefit of the creditor, 
and he may resort to them for satisfaction of his debt. Thornton v. 
The National Exchange Bank, 221. 


CONTRACT: ASSUMPTION OF ANOTHER’S OBLIGATION: FAILURE OF CON- 
SIDERATION. At a foreclosure of a deed of trust upon a leasehold 
interest executed by an association to secure its debts, B & T be- 
came the purchasers: As payment of the purchase money they 
assumed the debt, and by way of indemnity to certain persons who 
were sureties of the association, they executed a mortgage in their 
favor. Atthe time this transaction took place the leased property 
was subject to a deed of trust which was subsequently foreclosed, 
whereby the leasehold interest was extinguished. B & T bought 
with knowledge of this deed of trust and without warranty of title 
to the leasehold, and no fraud or deceit was practiced on them, 
Held, that as between them and the sureties whom they had indem- 
nified, the liability of the latter had not been revived, and they had 
a right to claim the benefit of the mortgage B & T had given them. 


EXTENSION OF PROMISSORY NOTE: INTEREST IN ADVANCE: PRINCI- 
PAL AND suRETY. Interest paid in advance on a note for a definite 
period, is a sufficient consideration to support a promise by the hol- 
der for forbearance during that period, so as to release a surety, if 
the promise is made without his consent. St. Joseph Fire & Ma- 
rine Insurance Company v. Hauck, 465. 


SURETY NOT RELEASED, WHEN. See Brown vy. Weatherby, 152. 
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PROMISSORY NOTE. 


An agent who holds a note for collection only, has no power to sell 
it. Smith v. Johnson, 382. 


NEGOTIABLE NOTE: INDORSER’S LIABILITY: WAIVER OF RELEASE. An 
indorser of a negotiable note, who was ignorant of the fact that 
ot ye and demand of payment had not been made in time, 
ing informed by the holder that perhaps he was released from his 
indorsement, and asked whether, if that were the case, he would 
take advantage of it, refused to answer the question, but subse- 
quently offered to pay a less amount in full settlement of the de- 
ae Held, that he had not waived his release. Long v. Dismer, 
» 


EXTENSION OF PROMISSORY NOTE: INTEREST IN ADVANCE: PRINCIPAL 
AND sURETY. Interest paid in advance on a note for a definite pe- 
riod, is a sufficient consideration to support a promise by the holder 
for forbearance during that period, so as to release a surety, if the 
promise is made without his consent. St. Joseph Fire & Marine In- 
surance Company v. Hauck, 465. 


BLANK FOR NAME OF PAYEE. It is not indispensable to the validity 
of a promissory note that the name of the payee shall be inserted 
at the time of its execution and delivery. A blank may be left for 
the name, which may afterward be filled by any bona fide holder. 
Schooler v. Tilden, 580. 


OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY’S FEE FOR COL- 
LECTION, NOT A PROMISSORY NOTE. An obligation forthe payment of 
money, otherwise in the usual form of a negotiable note, contained 
a stipulation that in case it was not paid when due, the makers 
should pay an attorney’s fee of 10 per cent for collection, and au- 
thorizing judgment to be entered for the fee along with the debt. 
Held, that it was no promissory note. First National Bank of Car- 
thage v. Marlow, 618 ; Storr v. Wakefield, 622. 


OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY’S FEZ FOR COL- 
LECTION : TRANSFERRER’S LIABILITY. An obligation for the payment 
of money which contains a stipulation that, if not paid at maturity 
and the same is placed in the hands of an attorney for collection, 
the makers shall pay an additional sum of ten per cent asan attor- 
ney’s fee, is not a promissory note. A transferrer of such an instru- 
ment is to be treated as but an assignor, not an indorser; he is not 
jointly liable with the maker, and no joint action can be maintained 
against them. First National Bank of Trenton v. Gay, 627. 


PROSECUTING ATTORNEY. 


His CONTROL OVER CRIMINAL PROSECUTIONS. See Ex Parte Claunch, 233. 


REMARKS IN THE PRESENCE OF THE JURY. See The State v. Reed, 200; 
The State v. Hopper, 425 
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PROTEST. 


RECOVERY OF MONEY PAID UNDER PROTEST. If a debtor pays money 
to a third party as the agent of his creditor, and afterward, under 
protest, pays again to the creditor, he cannot recover of the creditor 
that which he paid the supposed agent; for if he was really the 
agent, it was but a payment of his debt; if he was not the agent, 
the creditor is of course not liable. The debtor’s cause of action, 
if he hasany, is for the money paid under protest. Clowdis v. The 
Hannibal & St. Joseph Railroad Company, 510. 


PUBLIC VEHICLES. 


SPRINKLING CARTS ARE. See The City of St. Louis v. Woodruff, 92. 


QUESTIONS OF LAW AND FACT. 


DAMAGES: “CIRCUMSTANCES OF MITIGATION OR AGGRAVATION.” What 
circumstances will mitigate or aggravate a wrong done, is a question 
of law. Hence, in cases arising under the 3rd section of the dam- 
age act, (R. S. 1879, 2 2123,) if any such circumstances exist, they 
should be pointed out by proper instructions, and the jury should 
be restricted to a consideration of those so designated. Rains v. 
The St. Louis, Iron Mountain & Southern Railway Company, 164. 


WHEN NEGLIGENCE IS ONE, WHEN THE OTHER. See Mauerman v. Siem- 
erts, 101. 


CHARACTER OF BALLOTS, WHETHER FRAUDULENT, A QUESTION OF FACT. 
See Turner v. Drake, 285. 


RAILROAD. 


1. RAILROAD CROSSING: FAILURE TO RING OR WHISTLE: NEGLIGENCE. A 
switch-crossing provided by a railroad company across its own 
ground for ingress to and egress from its depot, is nota “traveled 
public road” within the meaning of section 38, of the railroad act, 
( Wag. Stat., 310). Failure of a train approaching such crossing to 
ring a bell or sound a whistle does not, therefore, constitute a vio- 
lation of that section; but whether it may not constitute negligence 
on the part of the company depends upon the circumstances of the 
case, and is a question of fact for the jury. Hodges v. The St. Louis, 
Kansas City & Northern Railway Company, 50. 


2. MASTER AND SERVANT: STATION AGENT. The defendant, a rail- 
road company, madea contract with one M., by which he was to 
take entire charge and control of defendant’s freight business at 
the St. Louis station, loading and unloading cars, switching them 
back and forth in the yard, making up freight trains, and doing all 
other yard service necessary in the transaction of defendant’s freight 
business. He was also, when requested, to haul freight from the 
levee for defendant ; to prepare, execute and receive all necessary 
freight bills; to keep all necessary books of account, collect freight 
money and generally act as, and discharge all the duties of a station 
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agent. To enable him properly to discharge his duties he was to 
have control over the grounds, yards and buildings, engines and 
cars of defendant at the station. Defendant was to furnish the nec- 
essary engines, and keep them in repair and supplied with fuel, 
&c., and to employ the engineers and firemen, who were to be under 
M.’s control, and were to be paid by him. For his services M. was 
to be paid monthly at the rate of fifteen cents for each ton of freight 
received or delivered, and fifty cents for each car hauled from the 
levee. The contract was to continue for five years. The business 
was to be done under the control of defendant’s superintendent and 
to his satisfaction, and if not so done, defendant could revoke the 
contract on twenty-four hours notice. M. performed no service for 
any other person than defendant. In an action to recover damages 
for injuries alleged to have been occasioned through the negligence 
of train-men in the employ of M.; //eld, that M. was not an inde- 

ndent contractor, but stood in the relation of servant to the de- 
endant. Speed v. The Atlantic & Pacific Ruilroad Company, 303. 


NEGLIGENCE: EVIDENCE: FAILURE OF RAILROAD TO RING OR WHISTLE. 
The signal adopted and habitually used at a certain elevator to no- 
tify the laborers engaged in loading and unloading railroad cars, of 
the incoming of a train, was a cry be one of the employees of the 


elevator company: “The cars are coming.” The evidence showed 
that this was a safer signal at that place than the ringing of a bell 
orsounding of a whistle would have been. In an action brought 
against the railroad company by a laborer who had been at work 
at the elevator for some weeks and knew the accustomed signal, to 
recover damages for an alleged negligent wounding by an incoming 
ah Held, that the failure to ring or whistle was not negligence. 


$ But the fact that the accustomed signal was given 
by the servant of the elevator company would not exempt the 
railroad company from liability if its servants were guilty of negli- 
gence occasioning plaintiff’s injury. Jb. 





DouBLE DAMAGES: LIABILITY FOR KILLING STOCK NOT BELONGING TO 
ADJOINING PROPRIETOR. In order to subject a railroad company to 
double damages for the killing of stock of a stranger which come 
across the lands of an adjoining proprietor upon the railroad track 
through an open gate at a point ebess the company has such a 
fence as is required by section 43 of the railroad law, (Wag. Stat., 
p. 310,) it is incumbent upon the plaintiff to show that the premises 
of the adjoining proprietor are not inclosed by a lawful fence. Har- 
rington v. The Chicago, Rock Island & Pacific Railroad Company, 384. 


: : Gates. If the adjoining proprietor is satisfied with 
a sliding panel or gate at his farm crossing instead of a gate hung 
and fastened with a latch or hook, as prescribed by section 43, no 
one else has a right to complain. Jb. 





-. A railroad company is not liable, under this section, for 
the killing of stock which come upon the track through a gate left 
open by some one else without the consent of the company, Jb. 


DovuBLE DAMAGE SECTION OF RAILROAD LAW, CONSTITUTIONAL. Sec- 
tion 43 of the railroad law, (Wag. Stat., 310,) making railroad com- 
panies liable in double damages for stock killed by them in conse- 
quence of failure to erect and maintain fences, is not obnoxious to 





10. 
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13. 


14. 








INDEX. 731 


either the 5th or the 14th amendment to the constitution of the 
United States, both of which prohibit the taking of property with- 
out due process of law. Neither is it in conflict with section 8, 
article 11, of the constitution of Missouri of 1875, which declares 
that the clear proceeds of all penalties and forfeitures shall belong 
to the public schoolfund. Spealman v. The Missouri Pacific Railway 
Company, 434. ; 


FAILURE TO RING OR WHISTLE AT CROSSING. While failure to ring the 
bell or sound the whistle, as the train approaches a street crossing, 
constitutes negligence per se on the part of the railroad company, it 
does not necessarily entitle the plaintiff to a verdict against the 
company in a case where he was himself guilty of negligence. Zim- 
merman v. The Hannibal & St. Joseph Railroad Company, 476. 


DwtTy TO RING OR WHISTLE. The duty of ringing or whistling ata 
street crossing ceases as soon as the locomotive has passed the cross- 
ing. (R. S., 2806.) Jb. 


DuTY OF TRAVELER TO LOOK AND LISTEN FOR TRAIN AT CROSSING. 
It cannot be declared, as a matter of law, that a footman is bound, 
before crossing a railway track to stop, in order to look and listen for 
trains. That rule is applicable only to persons traveling in wagons 
or other vehicles which make a noise that would necessarily inter- 
fere with their hearing. Jb. 


Every person about to go upon a railway track, is bound first to 
use his senses of sight and hearing to ascertain whether a train 
is approaching. Jb. 


RIGHTS OF COMPANY AND THE PUBLIC IN PUBLIC STREETS. The rights 
of the public are not subordinate to those of the railroad com- 
pany at the crossing of a public street; but where the track runs 
along the street, the rights of the public are subordinate, and _ per- 
sons walking on the track must keep out of the way of trains. Ib. 


RAILROAD, DUTY OF TRAVELER APPROACHING: CONTRIBUTORY NEG- 
LIGENCE. A traveler approaching a railroad track is bound to use 
his eyes and ears, so far as there is an opportunity, and where, by 
the use of these organs, danger may be avoided, notwithstanding 
the neglect of the railroad company’s servants to give the signals, 
the omission of the plaintiff to use his senses to avoid the danger 
is concurring negligence entitling defendant to a non-suit. Henze v. 
The St. Louis, Kansas City & Northern Railway Company, 636. 


Case ADJUDGED. In an action against a railroad company for the 
killing of plaintiff's husband and infant son at a public crossing, 
the testimony of plaintiff’s witnesses showed that the deceased was 
driving, in a two horse wagon, at a slow walk, along a highway, 
which crossed the railroad, when they were run over and killed by 
a train; and that the train was an extra, not running on regular 
time. The witnesses were not agreed as to whether the husband 
could have seen the train as he approached the crossing, but their 
testimony showed that while no bell was rung or whistle sounded, 
the train made plenty of noise, and the deceased could have 
heard it if he had stopped and listened ; that he did not stop to look 
or listen, or take any other precaution to avoid danger; that as he 
approached the track he was holding the lines loosely in his hands, 
apparently taking no notice of anything; that the roadway wasdry 
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and hard, and the rattling of the wagon interfered with the sound 
of the train. Held, that a demurrer to the evidence was well taken, 
and should have been sustained. Napron and Norton, JJ., dis- 
senting. Ib. 

DUTY OF COMPANY AND EMPLOYEE, AS BETWEEN THEMSELVES, IN RESPECT 
TO MACHINERY. - See Porter v. The Hannibal & St. Joseph Railroad 
Company, 66. 


ConTRIBUTORY NEGLIGENCE. See Hallihan v. The Hannibal & St. Joseph 
Railroad Company, 113. 


PLEADINGS AND PROOFS IN ACTION AGAINST, FOR NEGLIGENCE. See Wald- 
hier v. The Hannibal & St. Joseph Railroad Company, 514. 


REASONABLE DOUBT. 


Instructions as To. See The State v. Nugent, 136. 


RECORDER. 


FORGERY OF HIS CERTIFICATE. See The State v. Tompkins, 613. 


REFERENCE. 


Aw action to which a minor is a party cannot be referred to a referee. 
Gamache v. Prevost, 84. 


REGISTER OF LANDS. 


His CERTIFICATE AS EVIDENCE. See Stephenson v. Stephenson, 127. 


REMAINDER. 


ConTinGent. See DeLassus v. Gatewood, 371. 


REPLEVIN. 


To maintain replevin, the plaintiff must be entitled to the immediate 
and exclusive possession of the property. Hence the action will 
not lie where the plaintiff and defendant at the time of the caption 
were joint owners. Lisenby v. Phelps, 522. 


RES ADJUDICATA. 


AN ORDER OF COURT HELD NOT RES ADJUDICATA. A court of bank- 
ruptcy ordered the assignee of a railroad company, which had ap- 
propriated plaintiff’s land to its own use, to pay him $200 for his 
damages, upon receiving from him a deed to the land. Plaintiff was 
a party to the bankruptcy proceedings, but he declined to take the 
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money or make the deed. In an action by him against one claim- 
ing under the company to recover for the land; Held, that the order 
of the bankruptcy court was no judgment and no bar to his re- 
covery. Burnes v. The St. Louis, Kansas City & Northern Railway 
Company, 163. 


2. FORMER JUDGMENT: NO ESTOPPEL. In a proceeding brought in 
Tennessee for the settlement of an estate in which the present 
plaintiff had an interest, to which proceeding she was not made a 
party, it was adjudged that certain land now claimed by her be- 
longed to another, who, however, was required to account for its 
value, whereby the distributive share of the present plaintiff was 
increased and she received a portion of her share in money on that 
basis. Held, that these facts did not preclude the plaintiff from as- 
serting her claim in this action. Napton v. Leaton, 358. 


See EstoppPet. 


ROBBERY. 


Murper. A homicide committed in the attempt to perpetrate robbery, 
is not necessarily murder in the first degree. The State v. Hopper, 
425. 


RULES. 


PRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN RULES. See Henze 
v. The St. Louis, Kansas City & Northern Railway Company, 636. 


ST. LOUIS. 


PowER TO CONTRACT AND ADJUST CLAIMS FOR PUBLIC PRINTING IN ST. 
Louris. Under the charter of the city of St. Louis as revised 
and amended in 1870,(Sess. Acts. p. 485, art. 11, 22 1, 2, 3, 4, 5,) the 
comptroller, and not the city council, had power to contract for the 
public printing. If a controversy arose between the city and the 
printer as to the amount due for work done under a contract, 
the council had no power to,adjust the dispute. Campbell v. The 
City of St. Louis, 106. 


= 


ST. LOUIS (CITY) CIRCUIT COURT. 


SEE Courts, 6. 


ST. LOUIS COUNTY. 





} 1. Sr. Louis county cotLector. In the county of St. Louis, as con- 
stituted by the scheme of separation, the sheriff is ex-officio collector 
of the revenue. The State ex rel. The Attorney General v. Watson, 470. 


: SPECIAL act. For many years prior to 1872 the offices of 
sheriff and collector had been distinct and separate in the county 
of St. Louis, by virtue of special acts. The general revenue law of 
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that year made them distinct and separate in all the counties in the 
State. (Wag. Stat.,1178, 292.) It also contained special provisions 
for the election of a collector for the county of St. Louis and for the 
collection of the revenue in that county, and prescribed qualifica- 
tions for the collector of that county not required of collectors in 
other counties. By the enforcing clause the provisions of the act 
relative to the county of St. Louis were made to take effect imme- 
diately upon its approval, the rest of the act not until two months 
later. Hela that, so far as the county of St. Louis was concerned, 
the law must be deemed a special act within the meaning of section 
20, article 9 of the constitution of 1875. Tb. 


ST. LOUIS COURT OF APPEALS. 


See Courts, 1, 2. 


SALE. 


LEASE OF AN ORGAN: SALE BY LESSEE PASSES NO TITLE. One R re- 
ceived an organ from plaintiff under a written lease, conditioned 
for the payment of rent monthly, and further conditioned that R 
should have the privilege of purchasing at any time during the con- 
tinuance of the lease at a price fixed, in which event all previous 
payments of rent should be deducted. The title was expressly re- 
served to plaintiff. R, without purchasing, sold and delivered the 
organ to defendant, representing it to be hisown. Defendant bonght 
in good faith, without notice of the lease, and paid full price ; Held, 
that he, nevertheless, got no title; and it was immaterial that the 
lease was not proved or acknowledged and recorded. Sumner v. 
Cottey, 121. 


EXECUTORY CONTRACT OF SALE: DECISION OF THIRD PARTY AS TO QUAL- 
ITy oF Goons. In the absence of fraud, the decision of one agreed 
upon between the parties to an executory contract of sale to deter- 
mine whether the goods offered conform to the requirements of the 
contract, is binding. Nofsinger v. Ring, 149. 


An agent who holds a note for collection only, has no power to sell 
it. Smith v. Johnson, 382. 


SCHEME AND CHARTER. 


Sere St. Louis Country. 


SCHOOLS. 


PoWER OF SCHOOL BOARD TO MAKE RULES. The courts will interfere to pre- 







vent the enforcement by a district school board of a rule which 
manifestly reaches beyond their sphere of action, and relates to 
subjects nowise connected with the management or successful 
operation of the school, or which is plainly calculated to subvert or 
retard the leading object of our legislation on this subject; but the 
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case should be a plain one. A rule which subjects any pupil absent 
six half daysin four consecutive weeks, without satisfactory excuse, 
to suspension, does not belong to either of these classes, and will 
be enforced by the courts without inquiry whether it is a reasona- 
ble and proper one or not. This court, however, is of opinion that 
such a rule is reasonable and proper. King v. Jefferson City School 
Board, 628. . 


NON-LIABILITY OF DIRECTORS ON ILLEGAL SCHOOL CONTRACTS. See Hum- 
phrey v. Jones, 62. 


VOLUNTARY APPEARANCE OF SCHOOL DISTRICT AS DEFENDANT. See Thomp- 
son v. School District, 495. 


SIGNIFICATION OF TERMS. 


PERPETUAL succession. See Fairchild v. Masonic Hall Association— 
Hunt, Stockholder, 526. 


Transaction. See Ritchie v. Hayward, 560. 


Give. See Carter v. Alexander, 585. 


SPECIFIC PERFORMANCE. 


Or PROMISE BY PARENT TO CHILD FOR CONVEYANCE. See Hagar v. Hagar, 
610. 


ENFORCED AGAINST ADMINISTRATOR. See Baldwin v. Whitcomb, 651. 


SPRINKLING CARTS. 


ARE PUBLIC VEHICLES. See The City of St. Louis v. Woodruff, 92. 


STATUTES. 


1. CoNSTRUCTION OF CRIMINAL STATUTES. Where a criminal statute 
forbids several things in the alternative, it is to be construed as 
creating but one offense; and an indictment may charge the de- 
fendant with the commission of all the acts, using the conjunction 
and where the statute uses the disjunctive or. 

This rule applied to an indictment under the statute against ob- 
taining money under false pretenses. (R. S. 1879, 2 1561.) The State 
v. Fancher, 460. 


2. CoMMON LAW, CONVERTED INTO STATUTORY OFFENSE: REPEAL OF 
common LAW. When an act which previously was an offense at 
common law only is declared by statute to be an offense, and a pun- 
ishment is prescribed for it, the common law on the subject is re- 

pealed. The State v. Boogher, 631. 
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3. REPEAL OF LAW AFTER COMMISSION OF OFFENSE. 
3151 of the Revised Statutes, continue the liability to prosecution 
and punishment, of one who has been guilty of an offense against 
the law, notwithstanding a repeal of the law after the commission 
of the offense. only when the offense is one defined by statute, and 
the statute is repealed, not where it is one existing at common law 
only, and the tommon law is repealed by the enactment of a stat- 


ute. Jb. 


4. SPECIAL LAW. 


ex rel. Lionberger v. 


DAMAGES IN STATUTORY ACTIONS. 
Joseph Railroad Company, 66. 


INDEX. 


Section 320, Revised Statutes 1879, is not a special 
act; nor would it be even if the city of St. Louis had been desig- 
nated in it by name as the only city to which it can apply, as there 
is specific authority in the constitution for its enactment. The State 
Tolle, 645. 


See Porter v. The Hannibal & St. 





Sections 1675 and 





STATUTORY PRIVILEGES MAY BE WAIVED IN CRIMINAL CASES. See The State 


v. Robertson, 446. 


A STATUTE HELD TO BE SPECIAL. 
v. Watson, 470. 


See The State ez rel. Attorney General 


STATUTES CONSTRUED. 


REVISED STATUTES OF 1879. 


Section 1234, See Constitutional Law, 8. 


Section 1264, See Assault, 1. 
Section 1307, See Larceny, 1. 
Section 1675, See Statutes, 3. 
Section 182), See Variance 1. 
Section 21:3, See Damages, 4, 5. 
Section 2313, See Execution, 3. 
Section 3151, See Statutes, 3. 
Section 3507, See Notice, 2. 
Section 3513, See Pleading, 3. 
Section 35/2, See Pleading, 3. 
Section 3712, See Appeal. 1. 
Section 3713, See Appeal | 


Section 5527, See Constitutional Law, 1. 


WAGNER'S STATUTES OF 1872. 


Page 81, 2 76, See Administration, 2. 
Pave 118, 2 6, See Administration, 7. 
Page 29!, 2 14, See Corporation, 7. 
Page 310, 2 38, See Railroad, 1. 

Page 310, 2 43, See Railroad, 5, 6, 7, 8. 
Page 45a, #72, See Larceny, 2, 3, 4. 
Page 513, 2 10, See Criminal Law, 10. 
Page 613, 29 See Execution, 3. 

Paze 86%, 2 9, See Evidence, 2. 

Page 1014, 2 4. See Pleading, 3. 

Page 1016, 2 13, See Pleading, 3. 
Page 1920, 2 42, See Pleading, 12. 
Page 1033, 2 1, See Pleading, 7, 8, 9. 
Page 1 5s, 21, See Fleading, 7, 8, 9. 
Page 1087, 2 4, See Criminal Law, 1. 








REVISED STATUTES OF 1855. 
Page 148, 39, See Administration, 15. 
Page 372, 2 13, See Corporation, 5. 
Page 1126. Y 20, See Corporation, 5. 
Page 1234, 2 20, See Practice, 7. 

REVISED STATUTES OF 1845. 
Page 233, 2 13, See Corporation, 5. 

ACTS OF 1879. 
Page 186, See Kansas City, 4. : 
ACTS OF 1875. 


Page 51, 2 1, See Election, 1. 
Page 225, See Kansas City, 4. 


ACTS OF 1873. 

Page 97, See Pleading, 12. 
ACTS OF 1872. 

Page 390, 2 1, See Jefferson City. 
ACTS OF 1870. 

Page 485, 22 1, 2, 3, 4, 5, See St. Louis. 
ACTS OF 1855. 

Page 58, 2 4, See Will, 6. 
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SUBPCENA. 


Arter change of venue, subpcenas can be issued only by the clerk of 
the court to which the case has been sent. The Stale v. Hopper, 425. 


SUMMONS. 


DEFECTS IN WAIVED BY APPEARANCE. See Hulett v. Nugent, 131. 


SUPERSEDEAS. 


ON APPEAIJ. FROM ST. LOUIS COURT OF APPEALS. See The State ex rel. 
Partridge v. Lewis, 170. 


SURFACE WATER. 


RIGHTS OF ADIOINING PROPRIETORS IN RESPECT To. See Shane v. The 
Kansas City, St. Joseph & Council Blutfs Railroad Company, 237. 


SY"AMP LANDS.’ 


a 
. 


Tne fact that a tract of laad was swamp land on the 28th day of 
September, 1810, is not of itself sufficient to confer title upon the 
State, or the county claiming by grant from the State. It is neces- 
sary, in addition, that it shall have been selected as swamp land 
and the selection approved by the Secretary of the Interior, or if 
not so approved, the tract must fall within the provisions of the 
act-of Congress of March 3rd, 1857. Stephenson v. Stephenson, 127. 


2. CERTIFICATE OF REGISTER OF LANDS AS EVIDENCE. A certificate 
from the Register of Lands showing that a particular tract is on the 
list of swamp lands in his ottice, is no evidence of title in the county 
(as provided by section 9, page 868, Wagner’s Statutes), unless it 
losther shows that the tract has been approved as swamp land by 

the proper authorities of the United States. Jb. 


TAX, 


— 
. 


Tare City of Jefferson has power under her charter, (Acts 1872, p. 
390, 2-1.) to buy in land sold at execution sale for taxes due the 
city. The City of Jefferson v. Curry, 85. 


2. ILLEGAL PENALTIES AND ATTORNEY'S FEE. The taxessued for in this 
case having been levied in violation of the statute as interpreted by 
this court in the case of the Stute ex rel. Pettis Co. v. Union Trust Co., 
68 Mo. 463, it was error in the court below after they had been paid 
notwithstanding their illegality, to give judgment against the de- 
fendant for penalties an an attorney’s fee. The State v. The St. 
Louis, Iron Mountain & Southern Railway Company, 88. 


3. PLAINTIFF IN EJECTMENT, NOT REQUIRED TO REFUND TAXEs. The 


47—71 
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plaintiff in ejectment cannot be compelled, before recovering, to 
refund to the defendant taxes paid by him under a claim of owner- 
ship but without title orcolor of title. Napton v. Leaton, 358 


MUNICIPAL TAXATION OF NATIONAL BANKS. A State has no power to 
authorize any taxation of National banks except such as is per- 
mitted by the National banking act of Congress, i. e., a tax on the 
shares of the banks. It cannot authorize its municipalities to exact 
license taxes from such corporations doing business within their 
limits. The City of Carthage v. First National Bank of Carthage, 508. 


VAGUENESS OF DESCRIPTION IN TAX BILL. Vagueness in the descrip- 
tion of the property intended to be taxed is fatal to the validity 
of atax bill. This description: ‘“ Part of inlot numbered 331 on 
the plat of the city,” is void for vagueness. The City of Jefferson v. 
Whipple, 519. 


Municipal Taxes. A city has no lien for its taxes, and no power to 
impose penalties for non-payment of taxes, unless given by its 
charter. 


STATUTE OF LIMITATIONS. The statute of limitations cannot be in- 
voked against the State when she sues to enforce the lien given her 
by law for city taxes, but may be invoked against the city suing to 
collect the same taxes by personal judgment against the individual 
assessed. > 


VEHICLES SUBJECT TO LIcENSE. See The City of St. Louis v. Woodruff, 92. 


TENDER. 


DEED OF TRUST: TENDER OF DEBT DISCHARGES LIEN. Where two deeds 


of trust were given to secure several notes, all of which were held 
by different persons, and it was provided in each deed that if the 
grantor should pay one-half of the debt and interest expressed in 
the notes, the fo should become void, and the grantor in one of 
the deeds tendered to the holder one-half of his note and interest, 
and the holder refused the tender; Held, that as to that note the 
lien of the deed of trust was discharged. Thornton v. The National 
Exchange Bank, 221. 


TIME. 


See ComMputTaTION or TIME. 


TOWNSHIP ORGANIZATION. 


PLEADING ORDER OF TOWNSHIP BOARD. The township board, as it ex- 


isted under the township organization law, (Acts 1873, p. 97,) being 
a tribunal of special jurisdiction, in pleading its order for the open- 
ing of a road as a justification to an action for trespass, it was neces- 
sary either to aver specially the facts which authorized the board to 
make the order, or else, (as permitted by section 42, page 1020, 
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Wagner’s Statutes,) to state generally that the order was duly made. 
Robinson v. Jones, 582. 


TRANSACTION. 
MEANING OF THE WORD AS USED IN THE CODE DEFINITION OF COUNTER- 
cLaIM. See Ritchie v. Hayward, 560. 


TRESPASS. 


UNINCLOSED LAND: DAMAGE TO TRESPASSING sTocK. The owner of a 
horse which strays upon an uninclosed lot and there falls into a 
hole and is killed, cannot recover the loss of the owner of the lot. 
Turner v. Thomas, 596. 


TRUSTS AND TRUSTEES. 


REMOVAL OF DELINQUENT TRUSTEES. If trustees in a deed of assignment 
for the benefit of creditors fail to discharge their duties, they ma 
be removed by a proceeding at law and others placed in their stead. 
Hatcher v. Winters, 30. 


UNDUE INFLUENCE. 


WILL: INFLUENCE, WHEN NoT UNDUE. The fact that a legatee had an 
influence over the mind of the testator growing out of confidential 
relations, is no objection to the validity of the bequest, unless the 
influence was used to procure it. Brinkman v. Ruegyesick, 553. 


USER. 


SEE ADVERSE POSSESSION. 


VARIANCE. 


IN AN INDICTMENT FOR MURDER. A variance between the true name of 
the deceased and the name as given in an indictment for his mur- 
der, will not prevent conviction unless the trial court finds it to be 
material to the merits of the case and prejudicial to the defense. 
The State v. Sharp, 218. 


IN AN ACTION FOR NEGLIGENCE. See Waldhier v. The Hannibal & St. 
Joseph Railroad Company, 514. 
VENDOR’S LIEN. 


1. Equity; vENDOR’s Lien: rnFANCY. The trustee in a deed of trust 
given to secure a debt, being about to sell the land for default of 
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payment, the defendant R., who was at the time a minor, agreed 
with the creditor that if A. would buy at $300 or more, he would 
give his note for the balance of the debt. A. bought at $300, and 
paid the purchase money, which was applied upon the debt. R. 
then executed his note according to the agreement. Afterward, R. 
having become of age, A. sold and conveyed the land to him. R.’s 
note being unpaid, this action was brought to obtain a personal 
judgment against him, and to subject the land toits payment. Held, 
that it would not lie. The creditor was not entitled to a vendor’s 
lien ; for the land was fully paid for by A. Neither could the prin- 
ciple be applied, that infancy cannot be invoked as a defense so 
long as the party holds on to the fruit of the contract; for the note 
was not given for the land. Maupin v. Grady, 278. 


MAY BE ENFORCED IN FAVOR OF VENDOR’S ASSIGNEE. The assignee of 
a note given for the purchase money of land may enforce a vendor’s 
lien against the land in the hands of the vendee, the same as the 
vendor himself could. Sloan v. Campbell, 387. 


VENUE, 


THE conviction in this case is set aside because there is no evidence 
in the record to show that the offense was committed within the 
jurisdiction of the trial court. The State v. Miller, 89. 


CHANGE OF VENUE: suBpaNas. After change of venue, subpcenas 
can be issued only by the clerk of the court to which the case has 
been sent. The State v. Hopper, 425. 


Caanoe or venve. This court refuses to review the decision of 
the trial court upon the question of fact presented by the applica- 
tion of the defendant for a change of venue, on the ground of 
prejudice on the part of the inhabitants of the county. The State 
v. Brown, 454. 


Tats case is reversed because there is no evidence in the record 


that the venue of the offense was proven as laid. Ths State v. 
Hughes, 633. 


VERDICT. 


Nor excesstve. See Porter v. The Hannibal & St. Joseph Railroad 
Company, 66. 


VETO. 


See GovERNOR. 


WAIVER. 


APPEARANCE WAIVES DEFECT IN suMMONS. See Hulett v. Nugent, 131. 
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Or NOTICE OF APPEAL. See Parmerlee v. Williams, 410. 
OF FULL PANEL oF Jurors. See The State v. Robertson, 446. 


Or RELEASE FROM ENDORSER’S LIABILITY. See Long v.-Dismer, 452. 


WASTE. 


STATUTORY ACTION FOR WASTE AFTER FINAL SETTLEMENT. A petition in 
an action brought against an administrator by a distributee, after 
final settlement, to charge him for waste and mismanagement of 
the estate, is fatally defective, if it fails to state that there are no 
creditors, and that the property alleged to have been wasted was 
not applicable to the payment of debts. (Wag. Stat., p. 118, 26.) 
Foster v. Kenrick, 422. 


WATER AND WATER COURSES. 


SURFACE WATER, RIGHTS OF ADJOINING PROPRIETORS CONCERNING. 
A land owner has no right by erecting an embankment to stop the 
natural flow of surface water, or to divert its course so as to throw 
it upon the land of his neighbor. Overflowed water from a river, 
in time of flood, is surface water within the meaning of this rule. 
Hoven, J., dissenting. Shanev. The Kansas City, St. Joseph & Coun- 
cil Bluffs Railruad Company, 237. 


MUNICIPAL CORPORATION: LIABILITY FOR FLOODING LAND BY CHANG- 
ING A STREAM. A city, in pursuance of power conferred by its 
charter, caused the waters of a creek running through its limits to 
be turned into a new channel. This channel proved so inadequate 
that the waters escaped and flooded plaintiff’s lot; Held, that the 
city was liable for the injury so inflicted. Barns v. The City of Han- 
nibal, 449. 


IMPLIED POWER OF AGENT. Authority given to an agent to open a 
new channel for the purpose of turning the course of a stream will 
include authority to erect a dam or brake-water across the old bed 
of the stream as a means of expediting or accomplishing the work. 
Ib. 


WILL, 


VALIDITY OF DEVISES AND BEQUESTS TO CHURCHES UNDER CONSTITU- 
TION oF 1865. <A devise of land not exceeding one acre to a 
church or religious society to erect a church upon, was permitted 
by section 13, article 1 of the constitution of 1865; but a bequest of 
money to such a society for the purpose of building a church or for 
the support of a minister was prohibited. 

So, it is to the last degree doubtful whether a bequest to such a 
society to be used for the erection of a female seminary was not 
also prohibited by that section. First Baptist Church v. Robberson, 
326. 
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: PARTY TO SUIT TO ESTABLISH DEVISE. A suit to establish a 
devise in favor of an incorporated religious society, should be 
brought in the name of the society, and notin the name of the 
“board of trustees” through which such societies were required by 
section 12, article 1 of the constitution of 1865, to manage such land 
as they were allowed to hold. Jb. 





CHARITABLE BEQUESTS: AMBIGUITY OF WILL: PLEADING. Obscu- 
rity in the language used by a testator in designating the beneficiary 
of a charitable bequest will not defeat the bequest; and if the peti- 
tion in a suit brought to establish the bequest identifies the plaintiff 
as the intended beneficiary, it will not, on demurrer, be held bad 
because of the uncertainty of the will in this particular. Jb. 


WILL, SUIT TO ESTABLISH: PROPER PARTIES PLAINTIFF. One who 
claims to be the beneficiary intended by a will may maintain a suit 
to construe the will. Ib. 


Equity: PLEADING. A petition in a suit to obtain a construction 


of a will alleged, that a controversy had arisen between the plaintiff 


(a legatee) and the executor respecting his duties and plaintifi’s 
rights under the will, that doubts had arisen as to its proper con- 
struction, and that danger to plaintiff’s rights was apprehended 
unless equity interfered and gave proper directions to the executor ; 
Held, that the petition was good on demurrer. Jb. 


JURISDICTION OF PROBATE AND CIRCUIT COURTS OF GREENE COUNTY, 
IN THE CONSTRUCTION of wiLLs. The probate and common pleas 
court of Greene county was by law, (Local Acts 1855, p. 58, 2 4,) 
invested with “ exclusive original jurisdiction ° © to hear 
and determine all disputes and controversies whatsoever respect- 
ing wills, the right of executorship, administration or guardian- 
ship, or respecting the duties or accounts of executors,” &c. Held, 
that the jurisdiction so conferred did not embrace the powers of a 
court of chancery, and, therefore, a suit to construe a will and to as- 
certain the rights of the devisees and legatees and the duties of the 
executor thereunder, was not cognizable in the probate and common 
pleas court, but only in the circuit court, and this whether adminis- 
tration was still pending in the former court or not. Hoven and 
Henry, JJ., dissenting. Jd. 


To deprive one of land devised to him, on the ground that the 
testator, after making the will, conveyed the land to another per- 
son by a deed which was lost without ever being recorded, the evi- 
dence in support of the deed ought to be clear. The sworn state- 
ment of the person claiming as grantee, unsupported by other evi- 
dence, is not sufficient. Napton v. Leaton, 358. 


CoNTINGENT REMAINDER: PARTICULAR ESTATE: DEVISE TO CHILDREN 
TO BE ALIVE AT A FUTURE TIME. A testator devised all his property 
to his wife, ‘‘ to hold at her will and pleasure during her natural life 
or widowhood. And, at the death or marriage of my said wife, it is 
my will, that all my estate heretofore bequeathed shall be equally 
divided between my children that are alive, or their bodily children, 
to-wit: (naming them ;) in equal share or proportion. And it ismy 
will and pleasure that my said wife has the pleasure, and is per- 
mitted, to give to any of my children property toward their por- 
tion when they arrive at age, by having the same valued and 
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taking their receipt for the same as so much toward their portion 


” 


of my estate. Held, that the children intended were such as 
should be alive at the death or re-marriage of the widow, and not 
such as were alive at the time the will was made, and the estate de- 
vised to the children was, therefore, a contingent remainder. Held, 
also, that the power conferred upon the widow of giving to any of 
the children property toward their portion, when they should arrive 
at age, did not affect the character of the children’s estate, since it 
was altogether optional with her whether she would exercise it, and 
it had nothing to do with the ultimate division of the property. 
De Lassus v. Gatewood, 371. 


CRITERION OF TESTAMENTARY CAPACITY. Ifa testator at the time 
of making his will knows what he is doing, and to whom he is giv- 
ing his property, his mental capacity is sufficient to satisfy the de- 
mands of the law. He need not be able to make contracts or to 
manage his estate. Brinkman v. Rueggesick, 553. ’ 


INFLUENCE, WHEN NOT UNDUE. The fact that a legatee had an in- 
fluence over the mind of the testator growing out of confidential 
relations, is no objection to the validity of the bequest, unless the 
influence was used to procure it. Jb. 


EVIDENCE OF TESTAMENTARY INCAPACITY. A testator’s incapacity 
cannot be shown by proof that there were rumors in the neigh- 
borhood that he was unsound of mind. Jb. 


Construction. A will should be co construed as to give effect to all 
the words therein without rejecting or controlling any of them, 
provided it can be done by a reasonable construction not incon- 
sistent with the manifest intent of the testator. Carter v. Alexan- 
der, 585 


PoweERs OF EXECUTOR, A testator by one clause of his will devised 
a house and lot to his wife, “to be held and owned by her during 
her natural life or widowhood, and then to revert to my (his) estate, 
and be disposed of as hereinafter provided for.” By a succeeding 
clause he directed his executors “‘ to dispose of all my (his) real es- 
tate as soon as itcan be done without material loss.” Held, that 
the power thus conferred upon the executors could not be exer- 
cised in regard to the house and lot devised to the wife so loug as 
she lived and remained a widow. Jb. 


A legatee is not estopped from claiming under a will by reason of 
having contested the will. The State ex rel. Nichols v. Adams, 620. 


STATUTE OF LIMITATIONS: INTEREST. In case of a contest overa 
will begun before the lapse of a year after its probate, the statute 
of limitations will not commence to run against a legatee until the 
contest is determined; neither will interest commence to run in his 
favor until then. Jb. 


WITNESSES. 


Ir isa salutary practice, especially in criminal cases, to prohibit 
witnesses from communicating during the trial, either with each 
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other or with third persons concerning the case. The State v. Hop- 
per, 425. 


CRIMINAL LAW: DEFENDANT AS A WITNESS. In a criminal proceed- 
ing the defendant’s status as a witness is the same as that oi a party 
toa civil suit who becomes a witness for himself, but it cannot be 
declared, as a matter of law, that his testimony in his own behalf 
is entitled to the same credit as if he were testifying in a civil suit 
in his own behalf. (Criticising State v. Swain, 68 Mo. 608.) The 
State v. Cooper, 436. 


IMPEACHMENT OF WITNESS. For the purpose of impeaching the tes- 
timony of a witness, it is competent to inquire concerning her gen- 
eral moral character and the state of her feelings toward the par- 
ties. The State v. Miller, 590. 


———— eee 


Expert witnesses. One who does not profess to be an expert in 
hand-writing, and whose avocation in life has not been such as to 
qualify him to judge of hand-writings, should not be permitted to 
testify as an expert. The State v. Tompkins, 613. 


PUTTING WITNESSES UNDER THE RULE: DISCRETION OF THE COURT. 
Whether the witnesses should be excluded from the court room 
while the trial is in progress, is a matter resting in the discretion of 
the trial court, and the order of exclusion may in every case be so 
molded as to meet the requirements of justice. If the prosecut- 
ing witnesses are permitted to remain, it is not error for which the 
judgment will be reversed. The State v. Hughes, 633. 


IMPEACHING TESTIMONY. It is competent for the State upon the 
trial of anindictment for larceny by way of impeaching the testimony 
of defendant’s witness, after first laying the proper foundation, to 
show that the witness has stated that the property alleged to have 
been stolen was brought to defendant’s house at night, and that she 
(the witness) did not know where it came from, but believed that de- 
fendant had stolen it. But it is not competent to show that she has 
stated that she overheard a conversation among members of defend- 
ant’s family in which they said that defendant, with others, had 
committed the theft. The latter is hearsay evidence of the most 
pronounced character and of the most damaging description. Ib. 


IMPEACHMENT oF. See The State v. Miller, 89. 
STATE NOT BOUND TO FURNISH List OF. See the State v. Nugent, 136. 


THER accusED as A witness. See The State v. Zorn, 415; The State v. 
Eddings, 545. 


TESTIMONY oF accompLices. See The State v. Reavis, 419. 


AtTracHMENT oF. See The State v. Hopper, 425. 
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RULES FOR THE GOVERNMENT 


OF THE 


SUPREME COURT OF MISSOURI, 


ADOPTED AT THE APRIL TERM, 1877. 





Chief Justice, his duty. 

Rute 1. The Chief Justice shall superintend matters 
of order in the court room. 

Motion to be written, signed and filed. 

Rute 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Rute 3. No motion shall be argued unless by tlie 
direction of the court. 
Taking record from clerk’s office. 

Rute 4. No member of the bar shall be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 

Diminution of record, suggestion after joinder in error. 

Rute 5. No suggestion of diminution of record ir 
civil cases will be entertained by the court after joinder ir. 
error, except by consent of parties. 

Application for certioreri. 

Rute 6. Wiuenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 











li ’ SUPREME COURT RULES. 


Notices of writs of error. 

Rutz 7. All notices of writs of error, with the ac- 
ceptance, waiver or return of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trialin the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove”’ a particular fact or issue 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 

Bill of exceptions—whether there was evidence tending to prove an issue. 

Rute 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 
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SUPREME COURT RULES. 


Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the aamis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In ecasesof equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rute 13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
cause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or affi- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rue 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence ina cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
te any particular ruling to which exception is saved. 











iv SUPREME COURT RULES. 


Abstracts to be filed. 
Ruxe 15. In all civil cases the appellant or plaintiff 


in error shall file in this court, on or betore the day next 
preceding the day on which the cause is docketed for hear- 
ing, seven copies of an abstract or abridgment of the record 
in said cause, setting forth so much thereof as is necessary 
to a full understanding of all the questions presented to 
this court fur decision. The appellant or plaintiff in error 
shall also deliver a copy of said extract to the attorney of 
the appellee or the defendant in error, ten days before the 
day on which the cause is docketed for hearing, and if the 
counsel for the appellee or defendant in error shall deem 
the abstract of the appellant or plaintiff in error imperfect 
or unfair, he may within eight days after receiving the 
same, deliver to the counsel of the appellant or plaintiff in 
error one copy, and to the clerk of this court seven copies 
of such further or additional abstract as he shall deem nec- 
essary to a full understanding of the questions presented 
to this court for decision, and hereafter the evidence of the 


service of such abstracts shall be filed with the same. 


Briefs to be filed. 
Rute 16. It shall be the duty of counsel in all cases 


to file with the clerk, on the day next preceding the day 
on which the cause is docketed for hearing, seven copies 
of a brief which shall contain a clear aud concise state- 
ment of the matters in issue, and a further statement, in 
numerical order, of the points or legal propositions intended 
to be relied on in argument, accompanied by a citation 
of authorities supporting each proposition. To this may 
be added such argument as counsel may desire to make in 


writing; all of which shall be sigued by counsel. 


Citing authorities in briefs. 
Rute 17. In citing authorities, in support of any 


proposition, it shall the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when ref- 
erence is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 

















SUPREME COURT RULES. 


Appellant’s bricf to allege errcrs complained of. 

Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. 


Failure to comply with rules 15 and 16. 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

Rute 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the Su- 
preme Court respecting the same. 

Motion for rehearing. 

Rute 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsidera- 
tion of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
or with acontrolling decision to which the attention of the 
court was not called through the neglect or inadvertence of 
counsel, Such motion must be filed within ten days after 












vi SUPREME COURT RULES. 


the opinion of the court shall be delivered, and notice of 
the filing thereof must be served on the opposite counsel, 
but no motion for a rehearing shall be filed after the final 
adjournment of the court. 


Motion for affiirmance. 
Rute 22. On motion for affirmance under section 49, 


article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause” within the meaning of said 
section, 
Former rules rescinded. 

Ruxe 23. All rules not included in the foregoing 
enumeration are hereby rescinded 

ADDITIONAL RULES. 


Rute 24. No wnt of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. All applications in term time for writs of error 
to the court of appeals, shall be accompanied by an afli- 
davit of the attorney of record that the cause in which such 
writ of error is sued out, is one of which this court has 
appellant jurisdiction under section 12, of article 6 of the 
constitution; and such affidavit shall state the facts con- 
ferring such jurisdiction, and thereupon the clerk shail 
issue such writ. (Adopted at the April term, 1878.) 


Rue 25. That hereafter, in no case will extension of 
time for filing statements, abstracts and briefs be granted, 
except upon affidavit showing satisfactory cause. (Adopted 
at the October term, 1878.) 


Rute 26. <A party, in any cause, filing a motion either 
to dismiss an appeal or writ of error, or to affirm the judg- 
ment, shall first notify the adverse party or his attorney 
of record, at least twenty-four hours before making the 
motion, by telegram, by letter or by written notice, and 
shall, on filing such motion, satisfy the court that such 
notice has been given. (Adopted at the October term, 1879.) 














